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ENDANGERED  SPECIES  REAUTHORIZATION— 

SAN  ANTONIO 


TUESDAY,  JULY  6,  1993 

House  of  Representatives,  Subcommittee  on  Environ- 
ment AND  Natural  Resources,  Committee  on  Mer- 
chant Marine  and  Fisheries, 

San  Antonio,  Texas 

The  Subcommittee  met,  pursuant  to  notice,  at  1:15  p.m.,  in  the 
Henry  B.  Gonzalez  Convention  Center,  Centro  room  A  &  D,  San 
Antonio,  Texas,  the  Honorable  Greg  Laughlin,  [chairman]  presid- 
ing. 

Present:  Representatives  Laughlin,  Fields,  and  Bonilla. 

Staff  present:  Lesli  Gray,  Gina  DeFerrari,  Cjrndy  Wilkinson,  and 
Harry  Burroughs. 

OPENING  STATEMENT  OF  THE  HONORABLE  GREG  LAUGHLIN,  A 
U.S.  REPRESENTATIVE  FROM  TEXAS 

Mr.  Laughun.  I  call  this  Merchant  Marine  and  Fisheries  Hear- 
ing for  the  Subcommittee  on  the  Environment  and  Natural  Re- 
sources to  order. 

I  want  to  welcome  everyone  to  this  hearing  that  started  this 
morning  in  San  Marcos  and  is  continuing  this  afternoon  in  San 
Antonio. 

Mayor  Wolff,  before  you  proceed,  I  want  to  thank  you  on  behalf 
of  the  whole  Committee  for  your  arrangements  today  for  this  hear- 
ing in  San  Antonio  and  for  these  nice  accommodations.  You  are  no 
stranger  to  this  Committee,  and  we  thank  you  for  your  past  partici- 
pation, and  look  forward  to  your  testimony  today. 

I  want  to  emphasize  to  everyone  that  the  reauthorization  of  the 
Endangered  Species  Act  is  probably  one  of  the  most  debated  issues 
this  past  year.  My  good  friend.  Jack  Fields,  Congressman  from 
Humble,  representing  the  8th  Congressional  District  seated  here 
with  me  and  I  asked  Chairman  Studds  to  allow  us  to  have  a  field 
hearing  in  San  Marcos  and  San  Antonio  to  give  the  citizens  of  Cen- 
tral Texas  an  opportunity  to  express  their  ideas,  concerns  and  rec- 
ommendations with  regard  to  the  Endangered  Species  Act.  We 
need  to  hear  how  Congress  can  make  the  Endangered  Species  Act 
work  better  for  all  of  the  people  of  Texas,  while  at  the  same  time, 
protecting  our  very  important  environmental  resources,  such  £is 
the  endangered  species. 

I  believe  that  endangered  species  need  to  be  protected,  but  before 
their  populations  are  so  depleted  that  there  is  little  hope  for  long- 
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term  recovery.  I  also  believe  that  consideration  must  be  given  to 
the  social  and  economic  aspects  of  species  listing. 

This  field  hearing  in  San  Antonio  was  requested  for  several  rea- 
sons, chiefly  because  of  its  proximity  to  an  area  of  great  concern  to 
the  Central  Texas  region,  the  Edwards  Aquifer.  This  hearing,  how- 
ever, was  not  intended  to  discuss  this  issue  exclusively.  Rather,  we 
hope  to  use  the  information  gained  through  the  testimony  offered 
here  in  order  to  improve  the  Act. 

I  want  to  emphasize  that  I  think  that  agriculture  activities  are 
important  and  should  be  given  due  consideration  in  any  process  al- 
locating the  water  resources  of  the  Edwards  Aquifer.  We  heard 
from  farming  and  ranching  interests  in  San  Marcos  earlier  today, 
along  with  housing,  local  Government  and  the  shrimping  industry. 
So,  those  people  will  not  be  testifying  at  this  hearing  today. 

This  is  a  very  important  hearing.  I  hope  the  witnesses  and  the 
groups  they  represent  will  offer  their  unique  perspectives  and  some 
real  suggestions  for  improvement  of  the  Endangered  Species  Act.  I 
would  also  welcome  the  witnesses  today — that  we  will  hear  from  a 
variety  of  interests,  including  State  officials  and  representatives  of 
economic  and  environmental  interests.  Due  to  the  limited  time  of 
this  hearing  which  we  will  conduct,  witnesses  have  been  granted 
only  five  minutes  for  their  oral  testimony.  However,  all  of  the  wit- 
nesses have  been  encouraged  and  indeed  they  have  in  fact  submit- 
ted much  longer,  much  more  detailed  testimony  in  written  form, 
which  will  be  made  a  part  of  the  record  of  this  hearing.  In  addi- 
tion, any  of  you  that  desire  to  submit  written  documentation  to  be 
made  a  part  of  the  record,  can  do  so  up  until  August  the  6th  of  this 
year,  at  which  time  the  record  of  this  hearing  will  be  closed.  Fur- 
ther, to  give  those  of  you  who  took  the  time  out  to  attend  this  hear- 
ing, we  have  provided,  outside  on  the  table,  a  form  for  you  to  fill 
out,  not  only  with  your  name  and  address,  but  your  comments,  sug- 
gestions that  you  may  want  to  offer  to  those  of  us  on  the  Commit- 
tee. 

Mr.  Laughlin.  At  this  time  I  have — well,  I  will  accept  the  other 
written  testimony  at  a  later  point  in  the  hearing.  At  this  time,  I 
would  like  to  recognize  the  Honorable  Nelson  Wolff,  Mayor  of  the 
city  of  San  Antonio.  Mayor,  while  I  grew  up  in  a  very  small  town 
down  on  the  Gulf  of  Mexico,  I  understand  that  San  Antonio  not 
only  is  one  of  the  most  historic  cities  in  America,  but  is  the  10th 
largest  city.  Welcome  to  our  hearing. 

Mr.  Wolff.  Thank  you.  Chairman. 

Mr.  Laughun.  Oh.  Before  I  recognize  the  Mayor — a  Congression- 
al discourtesy  for  which  I  must  apologize.  I  failed  to  recognize  the 
Senior  Republican  on  the  whole  Committee,  my  good  friend  and 
colleague,  with  whom  I  travel  most  weekends,  from  Washington, 
D.C.  to  the  Houston  Airport,  my  good  friend  Jack  Fields  from 
Humble,  Texas,  who  represents  the  8th  Congressional  District. 
Jack,  I  yield  whatever  time  you  may  want  to  discuss. 

Mr.  Fields.  Well,  he  was  getting  so  wound  up,  I  knew  that  he 
was  going  to  forget  me. 

Mayor,  I  want  to  say  to  you  that  we  have  been  involved  with  this 
particular  issue  for  many  months.  I  appreciate  your  leadership.  I 
appreciate  you  helping  us  make  the  arrangements  for  this  hearing. 


I  also  saw  in  the  room  my  former  colleague,  the  Honorable  Tommy 
Loeffler.  I  look  forward  to  Tommy's  testimony  a  little  bit  later. 

I  just  want  to  make  a  few  statements,  and  I  will  put  the  remain- 
der of  my  statement  in  the  record. 

STATEMENT  OF  THE  HONORABLE  JACK  FIELDS,  A  U.S.  REPRE- 
SENTATIVE FROM  TEXAS,  AND  RANKING  MINORITY  MEMBER, 
COMMITTEE  ON  MERCHANT  MARINE  AND  FISHERIES 

Mr.  Fields.  I  think  protecting  threatened  and  endangered  species 
of  plant  and  animals,  is  a  worthwhile  goal,  but  I  think  there  must 
be  a  balance  between  protecting  a  species  and  protecting  the  rights 
of  ordinary  Americans  and  ensuring  their  survival.  Instead  of 
taking  a  balanced,  a  proactive,  and  a  coordinated  approach  to  pro- 
tecting plants  and  animals,  the  existing  law  takes  what  can  best  be 
described  as  an  emergency  room  approach.  Furthermore,  the  Act  is 
being  used  to  halt  economic  development  and  to  abuse  the  rights  of 
private,  ordinary  citizens.  I  think  you  would  be  hard-pressed  to  find 
a  better  example  of  this  particular  type  of  abuse  than  here  in  San 
Antonio  and  this  entire  region. 

The  amount  of  water  pumped  from  the  Edwards  Aquifer  should 
not  be  regulated  by  the  Federal  Government,  and  the  Endangered 
Species  Act  should  not  be  used  to  prevent  Texans  from  obtaining 
the  most  basic  of  human  necessities,  and  that  is  the  necessity  of 
water.  In  fact,  one  of  our  State's  most  fundamental  rights  is  the 
rule  of  capture — that  a  person  controls  the  flow  of  water  from 
below  their  own  property. 

In  recognition  of  the  Endangered  Species  Act's  many  short-com- 
ings, on  March  the  25th  of  this  year,  Congressman  Billy  Tauzin 
and  myself  introduced  House  Resolution  1490,  the  Endangered  Spe- 
cies Act  Procedural  Reform  Amendments.  This  legislation  does  not 
in  any  way  weaken  or  undermine  the  Endangered  Species  Act.  In 
fact,  it  would  make  this  particular  Act  work  better  for  all  species, 
flora,  fauna  and  just  plain  folks.  One  of  the  cornerstones  of  this  bill 
is  a  provision  to  compensate  property  owners  who  lose  the  econom- 
ic value  of  their  land.  Under  current  law,  a  private  citizen  can  be 
denied  the  use  of  their  property  if  an  endangered  or  threatened 
species  is  found  on  that  property.  The  only  recourse  for  a  property 
owner  is  a  long  and  costly  trip  to  the  U.S.  Court  system,  a  trip  that 
most  property  owners  cannot  afford. 

Under  the  bill  that  Congressman  Tauzin  and  I  introduced,  we 
would  establish  a  system  to  quickly  compensate  ordinary  citizens 
who  are  substantially  denied  the  economic  and  viable  use  of  their 
property,  because  of  the  presence  of  an  endangered  or  threatened 
species. 

I  pointed  this  out  in  an  earlier  hearing  today.  My  family  has 
been  on  one  piece  of  property  since  the  1860's.  We  do  not  want 
compensation.  We  want  the  ability  to  use  our  particular  property. 
In  putting  this  particular  piece  of  language  in  the  bill  that  we  have 
introduced,  we  are  not  trying  to  create  a  brand  new  spending 
system  for  the  Federal  Government,  we  are  trying  to  force  the  Fed- 
eral Government  to  make  the  right  decision.  This  bill  also  would 
allow  the  public  an  expanded  opportunity  to  participate  and  com- 
ment on  all  recovery  plsms.  It  would  require  an  economic  assess- 
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ment  of  each  recovery  plan,  so  that  Government  is  aware  of  the 
plan's  cost  to  the  public,  its  impact  on  emplo5maent  and  its  affect 
on  the  use  and  value  of  private  property.  This  piece  of  legislation 
would  require  the  Secretary  of  Interior  to  review  and  comment  on 
citizens'  inquiries  about  proposed  activity  on  their  own  property. 
This  would  empower  the  Secretary  to  issue  grants  to  fund  captive 
propagation  programs  for  endangered  or  threatened  species.  Now, 
to  me,  this  is  the  direction  that  we  should  go.  A  sensible  and  ra- 
tional approach,  recognizing  the  need  to  protect  endangered  or 
threatened  species,  but  also  recognizing  the  fundamental  right  of 
private  landowners.  That  is  the  thrust  of  this  particular  piece  of 
legislation. 

I  will  place  the  remainder  of  my  statement  in  the  record. 

[The  prepared  statement  of  Mr.  Fields  follows:] 

Statement  of  Hon.  Jack  Fields,  a  U.S.  Representative  from  Texas,  and 
Ranking  Minority  Member,  Committee  on  Merchant  Marine  and  Fisheries 

Mr.  Chairman,  it  is  a  real  pleasure  for  me  to  be  here  today,  and  I  want  to  thank 
the  distinguished  Mayor  of  San  Antonio,  the  Honorable  Nelson  Wolff,  for  his  gra- 
cious efforts  to  coordinate  this  hearing. 

I  would  also  like  to  acknowledge  our  State's  outstanding  Agriculture  Commission- 
er, Rick  Perry,  and  my  good  friend,  the  former  Congressman  from  the  21st  District, 
Tommy  Loeffler. 

This  is  the  second  in  a  series  of  field  hearings  that  our  Committee  is  conducting 
on  the  Endangered  Species  Act.  I  believe  San  Antonio  is  an  ideal  location  for  this 
oversight  investigation  since  few,  if  any,  cities  in  America  have  been  so  adversely 
affected  by  this  pervasive  environmental  law. 

While  protecting  "threatened"  and  "endangered"  species  of  plants  and  animals  is 
a  worthwhile  goal,  there  must  be  a  balance  between  protecting  a  species  and  pro- 
tecting the  rights  of  ordinary  Americans  and  ensuring  their  very  survival.  That,  un- 
fortunately, ladies  and  gentlemen,  is  where  the  problems  begin. 

Instead  of  taking  a  balanced,  proactive,  and  coordinated  approach  to  protecting 
plants  £md  animals,  the  existing  law  takes  what  can  best  be  described  as  an  "emer- 
gency room"  or  triage  approach.  Furthermore,  the  Act  is  being  used  to  halt  econom- 
ic development  and  to  abuse  the  rights  of  private  citizens.  Mr.  Chairman,  you  would 
be  hard  pressed  to  find  a  better  example  of  this  type  of  abuse  than  what  is  happen- 
ing right  here  in  San  Antonio. 

Mr.  Chairman,  the  amount  of  water  pumped  from  the  Edwards  Aquifer  should 
not  be  regulated  by  the  Federal  Government  and  the  Endangered  Species  Act 
should  not  be  used  to  prevent  Texans  from  obtaining  the  most  beisic  of  human  ne- 
cessities: water.  In  fact,  one  of  our  State's  most  fundamental  rights  is  the  rule  of 
capture — that  is,  j)ersons  control  the  flow  of  water  on  their  land. 

In  recognition  of  the  Endangered  Species  Act's  many  shortcomings,  on  March 
25th,  Congressman  Billy  Tauzin  and  I  introduced  H.R.  1490,  the  Endangered  Species 
Act  Procedural  Reform  Amendments.  This  legislation  does  not  in  any  way  weaken 
or  undermine  the  Endangered  Species  Act.  In  fact,  it  would  make  the  ESA  work 
better  for  all  species — flora,  fauna,  and  just  plain  folks. 

One  of  the  cornerstones  of  H.R.  1490  is  the  provision  to  compensate  property 
owners  who  lose  the  economic  value  of  their  land.  Under  current  law,  private  citi- 
zens can  be  denied  the  use  of  their  property  if  an  endangered  or  threatened  species 
is  found  on  that  property.  Their  only  recourse  is  a  long  and  costly  trip  through  the 
U.S.  court  system — a  trip  most  property  owners  simply  cannot  afford  to  take. 

Under  our  bill,  we  would  establish  a  system  to  quickly  comp>ensate  ordinary  citi- 
zens who  are  "substantially  denied  the  economically  viable  use  of  their  property" 
because  of  the  presence  of  an  endangered  or  threatened  species. 

Furthermore,  H.R.  1490  would: 

— allow  the  public  an  expanded  opportunity  to  participate  and  comment  on  all  re- 
covery plans; 

— require  an  economic  assessment  of  each  recovery  plan  so  that  the  government  is 
aware  of  the  plan's  cost  to  the  public;  its  impact  on  employment,  and  its  effects  on 
the  use  and  value  of  private  property; 

— require  the  Secretary  of  Interior  to  review  and  comment  on  citizens'  inquiries 
about  proposed  activity  on  their  lands;  and 


— empower  the  Secretary  to  issue  grants  to  fund  captive  propeigation  programs  for 
endangered  or  threatened  species. 

Finally,  I  want  to  compliment  the  City  of  San  Antonio,  and  the  various  industrial, 
commercial,  and  agricultural  interests,  fro  the  passage  of  Senate  Bill  1477.  This  leg- 
islation provides  the  mechanism  to  protect  terrestrial  and  aquatic  life  over  the  Ed- 
wards Aquifer  through  regional  management  of  the  Aquifer. 

The  Texas  State  Legislature  has  clearly  demonstrated  that  local  and  regional  so- 
lutions should  be  encouraged  in  the  reauthorization  of  the  Endangered  Species  Act 
as  an  alternative  to  Federal  intervention.  In  this  case,  the  State  of  Texas,  regional, 
and  local  authorities  have  demonstrated  their  full  cooperation  and  it  is  time  for 
that  cooperation  to  be  returned  by  removing  the  unreasonable  application  of  the  En- 
dangered Species  Act  to  the  Edwards  Aquifer  water  supply. 

Mr.  Chairman,  if  the  real  goal  is  to  protect  the  Texas  blind  salamander  and  the 
fountain  darter,  then  there  is  no  reason  why  millions  of  these  species  could  not  be 
raised  and  then  released  into  the  wild,  through  programs  modeled  after  the  Texas 
Turtle  Head  Start  Program.  We  can  make  these  species  the  most  prolific  on  the 
Earth  and  the  language  of  H.R.  1490  would  help  to  accomplish  that  goal. 

Congress  not  only  has  an  obligation  to  protect  "endangered"  or  "threatened"  spe- 
cies, it  has  an  obligation  to  protect  the  property  right  of  farmers,  ranchers,  and 
other  citizens  who  depend  on  their  land  for  their  economic  well  being.  We  can  have 
a  strong  Endangered  Species  Act  without  forcing  hard-working  Americans  to 
wonder  whether  or  not  they  will  have  access  to  enough  water  or  whether  or  not 
they  will  be  permitted  to  use  their  own  property. 

Mr.  Chairman,  a  few  miles  from  here  stands  the  Alamo,  on  a  hallowed  piece  of 
land,  where  Colonel  William  Barrett  Travis  drew  a  line  in  the  sand.  I  want  the 
j)eople  of  San  Antonio  to  know  that  I  have  drawn  a  line  in  the  sand  and  that  I  will 
fight,  with  all  my  energy,  for  legislation  reforming  the  Endangered  Species  Act.  Pri- 
vate land  owners  must  have  at  least  as  much  right  to  use  their  property  and  water 
as  does  the  fountain  darter,  the  tuna  cove  cockroach,  and  the  Texas  blind  salaman- 
der. H.R.  1490  would  ensure  that  private  property  owners  do  not  become  the  "en- 
dangered species". 

Mr.  Chairman,  again,  I  am  extremely  pleased  to  be  here  in  San  Antonio  and  I 
look  forward  to  hearing  from  our  distinguished  witnesses. 

Thank  you,  Mr.  Chairman. 

Mr,  Laughlin.  It  will  be  an  important  part  of  the  record,  Jack. 
Thank  you  very  much. 
Mayor  Wolff,  please  proceed. 

STATEMENT  OF  THE  HONORABLE  NELSON  WOLFF,  MAYOR,  SAN 

ANTONIO,  TEXAS 

Mr.  Wolff.  Thank  you,  Chairman  Laughlin  and  Congressman 
Jack  Fields.  Thank  you  both  for  coming  to  San  Antonio  to  listen  to 
our  input  regarding  the  Endangered  Species  Act.  As  Mayor  of  the 
ninth  largest  city,  I  welcome  you  to  our  city  and  appreciate  this  op- 
portunity to  tell  you  how  the  new  Texas  legislation  establishing  the 
Edwards  Aquifer  Authority  will  enable  us  to  better  manage  our 
natural  resources  and  also  to  comply  with  the  intents  and  purposes 
of  the  Endangered  Species  Act. 

Secretary  Babbitt  and  I  both  supported,  at  your  Washington,  DC. 
hearing,  regional  management  of  the  Edwards  Aquifer,  which  has 
now  been  accomplished  through  the  enactment  of  the  Edwards  Aq- 
uifer Authority  State  legislation.  During  the  signing  ceremony  in 
Austin  on  July  the  11th  on  the  Edward  Aquifer  authority  legisla- 
tion, I  was  pleased  to  hear  Secretary  Babbitt  announce  that  his 
agency  was  prepared  to  go  back  into  Federal  court  and  say  Texas 
has  taken  control  of  its  own  destiny,  and  we  are  ready  to  pack  our 
bags  and  get  out  of  the  courtroom.  Now  that  the  Fifth  Circuit  has 
dismissed  the  Aquifer  Users  Appeal,  we  believe  it  is  appropriate 
that  Secretary  Babbitt  officially  advise  Judge  Bunton  that  the  case 
should  now  be  dismissed. 


With  the  millions  of  dollars  all  of  the  lawyers  have  made  in  the 
Edwards  Aquifer  Case,  we  could  have  quadrupled  our  purchase  of 
land  for  hahitat.  The  Endangered  Species  Act  has  been  used  effec- 
tively to  preserve  lawyers,  who  are  not  an  endangered  species  and 
not  to  help  preserve  the  environment  through  the  acquisition  of  ad- 
ditional land  for  habitat  for  endangered  species.  In  fact,  to  comple- 
ment the  Edwards  Aquifer  legislation,  the  city  of  San  Antonio  par- 
ticipated in  the  purchase  of  Government  Canyon,  4,800  acres  of 
land  over  the  aquifer,  to  be  used  for  habitat.  The  city  of  San  Anto- 
nio has  worked  hard  to  ensure  the  passage  of  the  compromise  legis- 
lation which  created  the  Edwards  Aquifer  Authority. 

Under  this  legislation,  the  Authority  is  to  develop  and  imple- 
ment, by  June  1,  1995,  a  comprehensive  water  management  plan 
that  includes  conservation,  future  supply  and  demand  management 
plans  to  preserve  this  vital  resource.  All  authorizations  and  right 
to  withdraw  water  from  the  aquifer  under  the  legislation  will  be 
limited  to  protect  the  water  quality  of  the  aquifer  and  the  surface 
streams  to  which  the  aquifer  provides  stream  flow;  achieve  water 
conservation;  maximize  the  beneficial  use  of  water  available  from 
the  aquifer;  protect  aquatic  and  wildlife  habitat,  protect  species 
that  are  designated  £is  threatened  or  endangered,  under  applicable 
Federal  or  State  law;  and  provide  for  in-stream  uses,  bays  and  estu- 
aries without  unreasonable  court-imposed  dictates,  such  as  were 
imposed  by  Judge  Bunton  which,  in  effect,  would  cut  back  pump- 
age  by  60  percent,  requiring  the  largest  water  development  project 
in  the  history  of  the  State  of  Texas. 

Let  me  just  point  out,  in  my  own  words,  that  is  one  real  weak- 
ness of  the  Act.  It  takes  into  consideration  one  specific  aspect  of 
the  environment  when,  in  effect,  if  you  interpreted  it  like  Judge 
Bunton  did,  you  would  be  tearing  up  thousands  and  thousands  of 
acres  of  additional  land  to  protect  that  one  small  habitat. 

With  this  new  legislation,  we  in  Texas  will  be  working  hard  to  be 
good,  responsible  citizens;  to  maximize  the  beneficial  use  of  water 
available  for  withdrawal  from  the  aquifer;  protect  water  quality; 
achieve  water  conservation;  and  protect  endangered  species  with- 
out Court-  imposed  dictates.  The  next  panel  of  witnesses  will  ex- 
plain in  greater  detail  this  new  legislation. 

As  you  reauthorize  the  Endangered  Species  Act,  we  ask  that  you 
include  provisions  to  assure  that  regional  management  plans  like 
the  Edwards  Aquifer  Authority  legislation  are  allowed  to  work 
without  unreasonable  interference  from  Federal  agencies.  Federal 
District  Court  actions  or  suits  by  parochial  interests. 

The  Chairman  of  your  Committee,  Representative  Studds,  has  in- 
troduced legislation  to  reauthorize  the  Endangered  Species  Act, 
H.R.  2043,  with  a  new  Section  4  for  Recovery  Plan  Improvements. 
Representatives  Fields  has  joined  with  Representative  Tauzin  and 
other  members  of  your  Committee  to  introduce  an  alternate  En- 
dangered Species  Reauthorization  Bill,  H.R.  1490.  This  bill  provides 
for  greater  improvements  to  the  recovery  planning  process.  Repre- 
sentative Fields  and  Representative  Bonilla  have  also  introduced 
House  Bill  888  to  exempt  sole  source  aquifers,  like  the  Edwards  Aq- 
uifer, from  the  takmg  or  jeopardy  provisions  of  the  Endangered 
Species  Act. 


The  city  of  San  Antonio  is  interested  in  working  with  your  Com- 
mittee, as  you  develop  endangered  species  reauthorization  legisla- 
tion, as  we  did  with  the  Texas  legislature,  to  enable  the  Federal 
Government  to  work  with  States,  local  governments  and  the  pri- 
vate sector  to  help  preserve  the  environment  and  to  take  into  con- 
sideration economic  and  human  concerns  for  an  assured  water 
supply  and  jobs.  We  are  anxious  to  preserve  our  environment;  but 
what  we  need  is  for  your  Committee,  as  you  reauthorize  the  Endan- 
gered Species  Act,  to  assure  that  the  city  of  San  Antonio  and  other 
cities  are  never  again  placed  in  a  situation  that  we  continue  to  face 
under  Judge  Bunton's  interpretation  of  the  Endangered  Species 
Act. 

The  new  Edwards  Aquifer  Authority  legislation  should  be  al- 
lowed to  work,  and  protection  of  endangered  species  should  be  ac- 
complished without  massive  economic  disruption. 

Thank  you. 

[The  prepared  statement  of  Mr.  Wolff  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Laughun.  Mayor  Wolff,  I  first  want  to  compliment,  not  only 
you  for  your  leadership  with  the  city  of  San  Antonio,  but  many  of 
the  other  wide  and  diverse  groups  who  had  an  interest  in  the  Ed- 
wards Aquifer,  and  certainly  in  my  own  State,  Representative  Ken 
Arbrest,  who  was  very  heavily  involved.  I  think  it  was  a  great  ac- 
complishment, after  the  years  of  struggle  and  conflict  and  adversi- 
ty and  disagreement,  that  all  of  you  came  together  to  pass  this  new 
piece  of  Texas  Legislation  dealing  with  the  Edwards  Aquifer  Au- 
thority. 

The  fear  I  had  all  along  was  that  the  groups  would  stay  in 
combat  and  throw  this  problem  to  the  Congress,  which  would  have 
been  far  worse  and  very  disastrous  for  the  reason  it  would  have 
gone  to  two  committees — one,  the  Interior  Committee,  on  which 
there  is  no  Texan  on  the  Committee,  and  the  other  was  the  Com- 
mittee on  which  Jack  is  the  Ranking  Republican.  He  is  from 
Humble,  Texas,  some  distance  from  the  Edwards  Aquifer;  Solomon 
Ortiz,  from  Corpus  Christi,  some  distance;  and  Gene  Green,  from 
Houston,  some  distance;  and  I  am  the  fourth  and  last  member  of 
the  Committee.  While  I  represent  Hays  County,  where  the  aquifer 
is  partially  located,  I  live  some  170  miles  away — 60  miles  away  in 
West  Columbia.  You  all  would  have  thrown  this  Texas  problem  in 
the  laps  of  people  who,  for  the  most  part,  never  heard  about  the 
Edwards  Aquifer,  probably  would  have  done  a  great  deal  of  harm 
to  all  of  the  interests  involved.  So,  I  think  this  is  a  great  accom- 
plishment on  the  part  of  all  of  you.  I  wanted  to  say  that  to  you. 

The  second  thing  I  would  say  to  you  is,  as  a  result  of  this  legisla- 
tion, and  since  the  signing  of  it,  representatives  of  San  Antonio 
have  been  in  my  office,  where  we  met  with  representatives  of  the 
Corps  of  Engineers  headquarters  in  Washington,  D.C.  The  reason 
they  were  in  my  office  is  I  am  the  only  Member  of  Congress  from 
this  region  of  the  State  who  is  on  the  Public  Works  and  Transpor- 
tation Committee  that  has  jurisdiction  over  the  Corps  of  Engineers. 
Your  representatives,  and  I  am  not  saying  they  were  there  specifi- 
cally representing  the  city  of  San  Antonio;  but  they  were  repre- 
senting the  water  interests  of  this  region.  Several  were  city  of  San 
Antonio  residents.  They  were  already  working  on  the  alternative 
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sources  of  water.  I  pledged  my  support  and  help  and  would  try  to 
work  with  the  Corps  of  Engineers  as  we  can.  So,  I  think  the  mere 
fact  they  were  there  trjdng  to  address  alternative  sources  of  water 
is  another  tribute  to  this  legislation. 

I  want  to  ask  you  a  question  about  the  sole  source  amendment 
that  you  talked  about  at  the  legislation.  I  have  to  tell  you  that 
those  of  us  who  live  downstream,  and  that  is  all  of  the  district  that 
I  represent,  and  you  can  generally  say  from  Interstate  35  to  the 
Gulf  of  Mexico,  have  concerns  that  the  ninth  largest  city  in  Amer- 
ica might  draw  it  up  dry  and  those  of  us — substantial  agriculture 
interest  and  small  towns  who  are  not  solely  dependent  upon  Ed- 
wards, but  somewhat  dependent,  could  be  damaged.  Do  you  have  a 
concern  about  that,  if  your  city  is  allowed  to  go  forward  and  only 
depend  on  the  Edwards  Aquifer  for  its  water  source? 

Mr.  Wolff.  Well,  we  do  have  a  concern  about  that.  All  of  us  that 
worked  on  this  legislation,  we  all  gave  up  items  that  we  would 
have  perhaps  not  liked  to  have  given  up;  but,  we  realized  that,  in 
the  common  interest  of  the  farmers  to  the  west  of  us,  the  city  of 
San  Antonio,  and  farmers  down  river,  as  well  as  the  tourism  indus- 
try that  has  been  built  up  around  Comal  Springs  and  San  Marcos 
Springs,  that  we  had  to  try  to  reach  a  balance.  I  think  we  did  that 
by  providing  in  that  legislation  some  control  over  future  pumpage 
out  of  the  aquifer. 

Also,  I  think  we,  as  a  city,  are  responsible  in  looking  ahead  to 
the  future  to  develop  other  water  resources.  As  you  know,  we  went 
through  a  traumatic  election  here  about  two  years  ago  regarding  a 
project  called  Apple  White,  that  the  citizens  of  San  Antonio  voted 
not  to  proceed  with  that  project  because  of  the  nature  in  which  it 
was  being  developed  and  the  use  that  would  be  made  of  it.  We  have 
not  moved  forward  with  that  project  in  terms  of  any  construction 
and  respected  those  wishes.  At  the  same  time,  we  have  continued 
our  legal  actions  for  the  condemnation,  so  we  would  have  an  asset 
worth  something.  We  have  decided  to  work  with  the  Texas  Water 
Commission,  under  Chairman  John  Hall,  to  sort  out  what  are  the 
best  options,  now  that  we  can,  plan  ahead.  Is  it  Apple  White  in  a 
reconfigured  form,  were  it  to  be  used  not  for  drinking  water,  but 
for  other  purposes,  or  is  there  an  interbasin  transfer  available  that 
makes  better  economic  sense? 

We  are  committed  to  develop  those  resources,  as  well  as  our  re- 
use program,  to  continue  to  expand  it,  our  conservation.  We  are 
going  to  make  good  use  of  this  aquifer,  so  that  when  generations,  a 
hundred,  200,  300  years  from  now  are  going  to  be  able  to  sit  here 
and  make  good  use  of  that  aquifer  and  not  ruin  that  aquifer. 

Mr.  Laughun.  When  you  mention  the  Apple  White  Reservoir,  I 
might  suggest,  if  the  city  determines  this  is  a  very  serious  alterna- 
tive, that  you  consider  changing  the  name  to  Applegate,  because 
Chairman  Applegate  chairs  the  Water  Resources  Subcommittee, 
which  has  jurisdiction  over  the  Corps  of  Engineers.  So,  you  will  not 
have  to  change  it  a  great  deal,  but  you  might  get  more  support  of  it 
if  you  change  it  to  Applegate. 

Mr.  Wolff.  Whatever  direction  that  project  may  take,  it  would 
be  one  that  we  have  made  a  good  faith  agreement  with  the  voters 
that  we  would  go  back.  In  fact,  we  plan  to  go  back  and  get  an  over- 
all approval  on  whatever  additional  water  resource  that  we  devel- 


op.  The  people  of  San  Antonio  will  be  offered  that  opportunity  to 
participate  in  that  decision. 

Mr.  Laughlin.  What  is  your  assessment  of  the  protection  of  agri- 
culture interests — I  know  they  are  on  both  sides  of  the  aquifer — ^by 
this  bill,  both  from  the  economic  and  property  interests? 

Mr.  Wolff.  Well,  first  of  all,  the  farmers  down  river,  in  the  area 
that  you  represent,  I  think  certainly  have  a  greater  degree  of  com- 
fort than  they  did  before,  because  they  saw  an  unlimited  use  of  the 
aquifer,  such  as  the  catfish  farm,  which  took  one-fourth  of  our 
water  supply,  or  that  shortly,  without  too  many  years  in  the 
future,  we  would  be  over-pumping  it. 

The  farmers  to  the  west  of  us  are  concerned  that  there  may  be 
an  attempt  to  buy  all  of  their  water  supply  and,  hence,  dry  up  the 
farming  activities  to  the  west  of  us.  We  have  no  intention  to  do 
that.  We  think  that  a  marketable  system  of  water  rights  will  cer- 
tainly help  us  in  years  where  there  is  limited  rain,  close  to  drought 
situations,  where  we  could  make  a  deal  with  the  farmers  to  per- 
haps lease  their  water  rights  and  to  use  it  during  times  when  the 
rainfall  is  short,  and  pretty  much  like  the  program  that  the  Feder- 
al Government  has  to  pay  a  farmer  not  to  plant  in  times  of  an 
overabundance  of  certain  crops. 

We  think  we  can  work  with  the  farmers,  where  we  will  maintain 
that  industry  to  the  west  of  us;  but,  certainly,  in  times  of  short 
water,  the  ability  to  make  deals  with  them. 

Mr.  Laughun.  As  I  understand  your  testimony,  at  this  stage,  the 
city  is  planning  to  develop  alternative  sources  of  water,  other  than 
just  sole  reliance  upon  the  Edwards;  is  that  correct? 

Mr.  Wolff.  We  feel  that  is  a  strong  responsibility  of  the  city  of 
San  Antonio.  People  will  differ  when  you  come  to  a  particular 
project,  as  they  did  with  Applewhite.  AH  of  our  polls — ^whether 
they  were  done  by  the  newspapers  or  whoever,  felt  that  San  Anto- 
nio needed  to  have  additional  water  supply  from  other  sources,  be 
it  surface  water,  interbasin  transfers,  re-use.  We  intend  to  develop 
a  plan  that  the  voters  will  have  some  confidence  that  it  is  the  right 
thing  to  do. 

Mr.  Laughun.  Do  you  feel  this  bill  allows  for  sufficient  cost 
sharing  to  blunt  the  economic  impact  of  the  new  water  supplies 
that  may  be  required  for  any  one  Government  involved? 

Mr.  Wolff.  We  think  the  cost-sharing  came  out  fair.  Now,  I 
know  that  some  of  the  folks  down  in  your  area  may  not  totally 
agree  with  that  because  they  had  to  give  up  some  on  that  in  help- 
ing financially  to  develop  other  water  resources  for  the  area.  As 
you  know,  there  was  a  strong  difference  of  opinion  between  some  of 
us  here  and  the  Guadalupe  River  Authority,  where  there  were  feel- 
ings, and  not  unfounded,  I  might  add,  that  the  great  transfer  of 
water  resources,  with  no  willingness  to  participate  financially 
would  have  been  a  great  windfall  for  that  area  and  a  tremendous 
economic  burden  to  ours.  So,  we  worked  out  a  cost-sharing  that  we 
think  is  fair. 

Mr.  Laughlin.  Very  good.  At  this  time,  I  will  recognize  the  gen- 
tleman from  Humble,  Congressman  Jack  Fields. 

Mr.  Fields.  I  want  to  point  that  Congressman  Bonilla  plans  to  be 
here.  He  had  an  earlier  engagement. 
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Let  me  ask,  have  you  had  any  earlier  communication  with  Secre- 
tary Babbitt  since  the  legislature  met  and  passed  the  legislation 
and  the  Governor  signed  it? 

Mr.  Wolff.  Yes,  we  have.  In  fact,  I  saw  him  in  Austin,  Texas 
during  the  signing  ceremonies  on  the  Edwards  Bill.  He  was  asked 
to  mgJce  a  few  remarks.  In  his  remarks,  he  made  that  statement 
that  I  gave  in  my  opening  statement  to  the  Committee — that  he 
would  then  go  to  the  Court  and  recommend  that  they  get  out  of  the 
Court;  but  that  does  not  necessarily  solve  the  problems.  As  you 
well  know,  the  Judge  does  not  have  to  listen  to  that.  He  is  still  sit- 
ting there  with  a  hammer  and  we  do  not  know  what  he  is  going  to 
do.  We  are  back  in  his  Court.  We  are  going  to  explain  that  we  have 
passed  this  Act  and  that  we  think  we  have  done  the  right  thing, 
and  we  are  going  to  make  our  decisions  locally,  but,  under  the  En- 
dangered Species  Act,  he  does  not  have  to  listen  to  us.  He  could 
come  along  and  instruct  them  to  develop  another  plan  of  which  he 
initially  said  to  do,  which  would  have  been  devastating  I  think  to 
our  region. 

So,  we  are  not  happy.  I  am  not  happy  with  the  provision  of  that 
Act  that  allows  a  District  Judge,  who  does  not  know  a  darn  thing 
about  the  water  here,  and  does  not  understand  the  Edwards  Aqui- 
fer, or  downstream  interests,  or  the  farmers  to  the  west  of  us,  to 
tell  us  what  to  do.  This  legislation  lets  them  do  that,  without 
taking — and  he  made  that  very  clear  in  some  of  his  earlier  rulings, 
that  he  could  not  take  into  consideration  human  considerations  or 
economic  considerations  that  affect  jobs  in  an  area. 

Mr.  Fields.  Let  me  rephrase  this  another  way.  Has  Secretary 
Babbitt  communicated  anything  to  the  Federal  Court? 

Mr.  Wolff.  Not  that  I  know  of,  unless  the  lawyers  know? 

Mr.  Johnson.  No,  not  to  this  point. 

Mr.  Wolff.  Not  yet.  We  were  just — the  Fifth  Court  just  sent  the 
case  back  to  Bunton's  Court.  Now,  he  is  going  to  have  that  opportu- 
nity on  what  date,  counselor? 

Mr.  Johnson.  Congressman,  the  Judge — the  District 

Mr.  Laughun.  Pardon  me.  Would  you  identify  yourself  for  the 
record? 

Mr.  Johnson.  My  name  is  Russell  Johnson,  Counsel  to  the  city  of 
San  Antonio. 

Congressman,  the  District  Judge,  in  response  to  the  Fifth  Circuit 
Ruling,  indicated  that  he  intended  to  conduct  further  hearings  and 
would  review — presumably  would  review  this  new  Texas  legisla- 
tion. Nothing  had  been  filed  with  the  Court  by  the  Fish  and  Wild- 
life Service,  post-  passage  of  the  State  legislation. 

Mr.  Laughun.  Pardon  me.  There  is  an  indication  that  they 
cannot  hear  you.  You  need  to  move  the  microphone  closer.  Thank 
you. 

Mr.  Fields.  So,  in  essence  then,  in  summary,  Secretary  Babbitt, 
to  your  knowledge,  has  not  communicated  anything  to  the  Federal 
Judge? 

Mr.  Wolff.  This  was  said  at  a  public  signing  ceremony.  As  far  as 
any  Court  action,  apparently  there  has  not  been  any  yet. 

Like  I  say,  what  concerns  us  about  the  Act  is  not  only  what  the 
Secretary  of  the  Interior  and  the  interpretations  that  they  come  up 
with,  but  it  lays  on  top  of  it  the  right  of  a  judge  to  interpret  what 
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ought  to  be  done.  We  still  do  not  know  what  is  going  to  happen  in 
our  case.  That  is  still  hanging  there.  We  feel  that  when  there  is  the 
mechanism^ — and  we  were  criticized  because  there  was  not  a  mech- 
anism to  manage  the  aquifer — when  the  mechanism  is  there,  and 
the  will  is  there  to  do  it,  we  just  think  that  both  the  Federal  Gov- 
ernment and  the  Federal  courts  ought  to  get  out  of  our  business. 

Mr.  Fields.  Mayor,  let  me  take  you  back  through  some  of  your 
frustrations  because  you  have  shared  some  of  those  with  me  pri- 
vately. Some  of  those  you  shared  with  the  Merchant  Marine  and 
Fisheries  Committee  when  you  were  in  Washington.  The  reason  I 
am  asking  you  to  share  the  frustrations — the  purpose  of  this  hear- 
ing is  to  talk  about  various  proposals  that  are  before  our  Commit- 
tee, as  we  go  to  reauthorize  endangered  species.  There  is  one  pro- 
posal that  would  add  immediately  to  the  number  of  endangered 
and  threatened  species,  not  only  in  the  country,  but  in  Texas.  In 
Texas  we  would  jump  from  68  threatened  or  endangered  species  to 
368  threatened  or  endangered  species. 

As  I  tried  to  point  out  in  my  opening  testimony,  Congressman 
Tauzin  and  I  feel  that  there  are  some  fundamental  flaws  in  the 
bill.  We  feel  that  we  can  accomplish  what  should  be  the  fundamen- 
tal goal  of  the  Endangered  Species  Act  and  that  is  to  protect  fauna 
and  flora,  but  to  do  so  in  a  rational  way.  As  an  example,  as  I  re- 
member, one  of  your  frustrations  was  the  ability  of  San  Antonio  to 
be  involved  early  on  in  the  process.  Whether  it  is  you  representing 
the  City  or  an  individual  property  owner,  a  farmer  or  a  rancher, 
that  is  now  denied  under  the  Endangered  Species  Act,  as  it  is  writ- 
ten. You  cannot  really  look  for  alternatives. 

In  your  testimony  and,  for  the  most  part  this  morning,  we  talked 
about  the  fountain  darter.  It  is  important  to  point  out  that  there 
were  other  species  involved  in  this  particular  issue.  I  also  pointed 
out  this  morning  that,  in  looking  at  our  color-coded  map,  if  you 
talk  about  the  vireo  and  the  warbler,  you  are  not  just  talking  about 
the  $359  million  in  property  value  lost  in  Travis  County,  you  are 
talking  about  41  other  counties  that  are  potentially  affected  by 
those  two  particular  species.  So,  I  am  trying  to  expand  this  a  little 
beyond  just  the  fountain  darter  and  what  was  involved  at  the  Ed- 
wards Aquifer. 

Mr.  Wolff.  I  will  give  you  my  opinion.  I  think  that  Congress  has 
put  itself  in  an  untenable  situation — not  only  Congress  but,  in  par- 
ticular, the  Administration,  to  try  to  play  God  to  that  many  differ- 
ent species.  Although  we  would  like  to  think  that  humans  are  ca- 
pable of  that,  I  think  the  facts  are  they  are  not  capable  of  that. 

It  is  my  understanding  that  a  hundred  new  species  would  be 
added  each  year  for  the  next  four  years,  under  an  agreed  Court 
order  again.  I  do  not  think  there  is  anybody  smart  enough  any- 
where in  this  whole  world  to  sort  out  those  sort  of  numbers  of  spe- 
cies, plus  the  thousands  that  are  on  the  list  today.  I  think  you  are 
better  off — I  think  you  are  much  better  off  working  with  us,  at  the 
local  level,  and  State  level,  to  say  what  can  you  do  with  your  envi- 
ronment to  work  with  the  private  sector,  to  work  with  yourself  to 
help  preserve  some  habitats  or  alternative  habitats,  which  is  what 
we  are  doing  with  Government  Canyon.  Then  you  ought  to  specifi- 
cally focus  in  on  a  species,  determine  one  particular  habitat,  and 
then  begin  to  lay  in  all  of  the  economic  consequences  of  protecting 
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that  one  habitat.  I  think  you  need  to  take  into  consideration  the 
human  and  the  economic  considerations  when  you  designate  that 
endangered  species  and  that  habitat.  So,  we  like  the  thrust  of  your 
legislation. 

Mr.  Laughun.  Mayor,  thank  you  very  much  for  your  participa- 
tion. We  appreciate  your  testimony. 

The  next  panel  will  be  composed  of  the  of  the  Honorable  Rick 
Perry,  Agriculture  Commissioner  of  the  State  of  Texas;  the  Honor- 
able John  Hall,  Chairman  of  the  Texas  Water  Commission;  and 
Mr.  Larry  McKinney,  Director  of  Resource  Protection  for  the  Texas 
Parks  and  Wildlife  Department. 

Now,  because  of  time  constraints  for  this  hearing,  we  have  a  five- 
minute  rule,  where  the  witnesses  will  be  given  five  minutes  to  give 
their  oral  testimony.  Your  prepared  statements  are  made  an  offi- 
cial part  of  the  record. 

At  this  time,  I  will  note  that  the  testimony  of  the  Texas  Farm 
Credit  Beink,  presented  by  Mike  Dale,  is  now  made  a  part  of  the 
record.  If  any  others,  who  are  not  on  the  official  witness  list,  have 
testimony  you  want  made  a  part  of  the  record,  you  can  bring  it  up 
and  give  it  to  one  of  the  Committee  clerks. 

Commissioner  Perry,  if  you  will  commence  with  your  testimony, 
we  will  be  happy  to  listen  to  you. 

STATEMENT  OF  THE  HONORABLE  RICK  PERRY,  AGRICULTURE 
COMMISSIONER,  STATE  OF  TEXAS;  THE  HONORABLE  JOHN 
HALL,  CHAIRMAN,  TEXAS  WATER  COMMISSION;  AND  LARRY 
MCKINNEY,  DIRECTOR  OF  RESOURCE  PROTECTION,  TEXAS 
PARKS  AND  WILDLIFE  DEPARTMENT 

STATEMENT  OF  RICK  PERRY,  AGRICULTURE  COMMISSIONER, 

STATE  OF  TEXAS 

Mr.  Perry.  Thank  you,  Mr.  Chairman,  and  Congressman  Fields. 
I  appreciate  the  opportunity  to  submit  my  testimony  before  you 
today  on  a  piece  of  Federal  legislation  that  directly  affects  the  eco- 
nomic well-being  of  our  agricultural  community  and  the  private 
property  rights  of  all  Texans. 

Rural  landowners  have  always  been  a  vital  part  of  wildlife  stew- 
ardship equation.  Today,  under  the  Endangered  Species  Act,  too 
often  our  farmers  and  ranchers — their  private  solutions  to  wildlife 
preservation  are  overlooked,  and  they  must  bear  the  devastating 
economic  brunt  of  this  restrictive  legislation.  As  the  Endangered 
Species  Act  currently  stands,  there  is  no  distinction  between  the  ec- 
onomics of  rural  agricultural  operations  and  the  economics  of  in- 
dustrial development;  but  there  is  a  vast  difference.  The  difference 
is  that  rural  landowners  cannot  pass  the  cost  of  complying  with  the 
ESA,  such  as  the  prohibitive  costs  of  obtaining  a  permit  under  Sec- 
tion 10 — cannot  pass  that  on  to  the  consumers  as  a  suggested  retail 
price. 

Now,  this  Act  does  not  enlist  the  help  of  our  agricultural  produc- 
ers, nor  does  it  give  our  farmers  and  ranchers  the  opportunity  to 
work  to  support  the  listed  species.  In  fact,  in  many  cases,  imple- 
mentation of  the  Endangered  Species  Act,  as  it  applies  to  rural 
landowners,  is  counterproductive  to  the  goals  and  the  desires  of  the 
Act.  Under  the  ESA,  as  it  is  currently  written,  the  best  stewards  of 
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our  land  are  the  first  ones  penalized  by  the  negative  nature  of  this 
inflexible  Act.  They  are  the  first  ones  to  lose  their  management  op- 
tions because  their  careful  management  caused  rare  species  to  be 
present  in  the  first  place. 

I  strongly  believe  there  are  three  areas  that  must  be  addressed 
in  the  reauthorization  of  the  ESA.  First,  there  must  be  a  balance 
between  the  needs  of  the  species  and  the  needs  of  the  people.  The 
U.S.  Fish  and  Wildlife  Service  continues  to  tell  landowners  what 
they  cannot  do,  instead  of  telling  us  what  we  can  do.  Second,  there 
must  be  better  and  more  complete  science  in  the  listing  of  species 
and  the  designated  of  critical  habitat.  Bad  information  makes  bad 
laws.  Bad  science  even  makes  bad  laws  that  much  worse.  Third, 
there  must  be  positive  incentives  and  workable  procedures  to  in- 
crease the  active  participation  of  our  rural  landowners.  We  must 
involve  instead  of  coerce  and  always  respect  the  private  property 
rights  of  these  rural  landowners. 

Tax  incentives  for  habitat  maintenance  and  development;  inher- 
itance tax  reforms  that  allow  families  to  maintain  large,  contigu- 
ous habitat  tracts;  or  farm  program  provisions  that  enhance  the 
compatibility  of  wildlife  and  agriculture  are  positive  examples  to 
increase  landowner  participation.  There  are  better  ways  to  protect 
endangered  species  than  those  employed  under  the  Endangered 
Species  Act  as  it  currently  stands. 

The  reforms  I  have  suggested  and  the  reforms  embodied  in  Con- 
gressman Fields'  House  Bill  1490  will  help  protect  people's  rights, 
livelihoods  and  their  way  of  life.  It  will  also  be  a  better  tool  for  pro- 
tecting our  nation's  priceless  natural  herit£ige. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  of  Mr.  Perry  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Laughun.  Thank  you.  Commissioner. 

Chairman  Hall,  we  will  proceed  with  you  now. 

STATEMENT  OF  THE  HONORABLE  JOHN  HALL,  CHAIRMAN, 
TEXAS  WATER  COMMISSION 

Mr.  Hall.  Thank  you,  Mr.  Chairman  and  Congressman  Fields. 
My  name  is  John  Hall.  I  have  the  opportunity  of  serving  as  Chair 
of  the  Texas  Water  Commission.  At  that  agency,  we  are  responsible 
for  managing 

Mr.  Laughlin.  You  might  pull  the  microphone  closer.  They 
cannot  hear  you. 

Mr.  Hall.  OK.  Thank  you,  sir. 

Mr.  Chairman,  Congressman  Fields,  I  appreciate  the  opportunity 
to  come  before  this  Committee  and  share  with  you  my  thoughts  on 
how  the  Endangered  Species  Act  and  the  Edwards  Aquifer  issues 
have  played  out  over  the  past  few  years.  The  Edwards  Aquifer 
crisis  has  been  at  the  forefront  during  much  of  my  tenure  as  Chair- 
man of  the  Texas  Water  Commission.  Decades  before  that,  it  has 
been  festering.  Before  there  was  an  Endangered  Species  Act,  there 
was  an  imperative  and  urgent  need  to  effectively  manage  the 
water  supplies  embodied  in  the  Edwards  Aquifer.  The  volatile  com- 
bination of  competing  diverse  South  Texas  interests,  a  thirsty, 
growing  population,  a  finite  supply  of  water,  and  federally-protect- 
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ed  endangered  species,  makes  this  the  toughest  pubUc  policy  issue 
that  L  have  had  to  deal  with.  It  remains  the  most  important  public 
policy  issue  in  South  Texas. 

The  Edwards  is  the  only  source  of  water  for  about  1.5  million 
Texans,  including  metropolitan  San  Antonio,  and  it  is  the  literal 
wellspring  for  a  diverse  and  vibrant  800,000  job  economy,  including 
agriculturally  based  Medina  and  Uvalde  Counties.  It  also  has 
become  a  subject  of  an  intense  court  battle  that  I  am  sure  that 
each  of  you  is  familiar  with.  The  judge  in  that  case  found  for  the 
plaintiffs  and  gave  the  Texas  legislature  a  March  31st  deadline  for 
action.  Thankfully,  because  of  the  strong  leadership  of  the  Gover- 
nor, Governor  Bullock,  Senator  Armbrister,  Representative  Line- 
barger  and  others,  the  legislature  did  act  and  passed  first  ever  leg- 
islation which  calls  for  management  of  the  aquifer  under  the  Re- 
gional Edwards  Aquifer  Authority.  That  legislation,  in  large  part, 
is  based  upon  a  number  of  recommendations  made  by  the  Texas 
Water  Commission,  aimed  at  properly  balancing  economic,  human 
and  ecological  needs. 

Current  pumpage  from  the  Edwards  Aquifer  is  about  540,000 
acre  feet  per  year.  In  the  Sierra  Club  Case,  the  Judge  found  that 
Comal  Springs,  home  of  the  endangered  fountain  darter,  would 
flow  during  a  reoccurrence  of  the  drought  of  the  1950's  if  pumpage 
was  limited  to  225,000  acre  feet  per  year.  This  presents  an  obvious 
problem.  A  reduction  that  drastic,  as  long  as  the  Edwards  is  the 
only  water  supply  for  much  of  this  region,  creates  unacceptable 
risk  to  public  health  and  safety  and  could  devastate  this  region's 
economy.  For  the  next  30  years,  until  significant  additional  water 
supplies  are  available,  the  more  than  1.5  million  Texans  that  live 
in  this  region  are  just  £is  dependent  upon  the  Edwards  as  are  the 
endangered  species. 

The  legislation  recently  passed  by  the  Texas  legislature  recog- 
nizes this  fact  and  set  pumping  limits  which  we  think  are  reasona- 
ble. Total  withdrawal  is  limited  to  450,000  acre  feet  in  the  short- 
term,  but  within  15  years,  would  decrease  to  400,000  acre  feet  per 
year.  The  legislation  calls  for  intense  planning  so  that  additional 
water  supplies,  other  than  the  Edwards  can  be  brought  on  line  to 
meet  the  significant  challenge  that  is  before  us.  In  light  of  this  suc- 
cessful legislation,  it  is  important  to  point  out  that  the  Federal 
Judge  involved  in  this  case  has  not  signed  off  on  it.  We,  along  with 
the  regional  interests,  hope  that  the  new  framework  that  has  been 
created  will  satisfy  the  judge's  interpretation  of  the  Endangered 
Species  Act. 

If  the  Court  accepts  the  plan  passed  by  the  Texas  legislature,  as 
the  U.S.  Department  of  Interior  has  already  done  so,  then  the  Act 
will  become  an  example  of  being  used  as  a  tool  to  properly  balance 
the  needs  of  our  citizens,  the  economy  and  the  ecological  resources. 

As  I  close,  let  me  emphasize  several  points.  First,  the  Edwards 
Aquifer  would  need  the  type  of  management  called  for  in  the 
recent  legislation  even  without  the  presence  of  the  Endangered 
Species  Act.  Secondly,  the  Endangered  Species  Act  may  have  pro- 
vided an  incentive  for  regional  interests  to  come  together  for  the 
first  time  and  put  in  place  a  framework  to  ensure  effective  man- 
agement of  this  resource.  Three,  the  legislation  that  has  been 
passed  goes  about  as  far  as  we  can,  if  we  are  to  properly  balance 
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endangered  species,  the  economy  and  the  needs  of  our  citizens.  Fur- 
ther reductions  than  those  called  for  by  the  legislation  would  have 
the  effect  of  devastating  this  State's  economy. 

As  you  contemplate  the  reauthorization  of  the  Endangered  Spe- 
cies Act,  I  ask  that  you  would  keep  in  mind  that  the  key  issue  that 
I  think  that  we  have  to  deal  with  is  the  issue  of  properly  balancing 
the  needs  of  our  citizens,  our  economy  and  the  endangered  species. 
In  addition  to  that,  the  Act  I  believe,  as  it  is  currently  written, 
allows  for  the  proper  balancing  of  these  important,  sometimes  com- 
peting resources.  I  think  that  one  of  the  difficulties  we  face,  in 
terms  of  having  the  Act  implemented,  is  that  implementation 
occurs  almost  always  in  a  crisis-oriented  manner.  I  believe  that 
this  exists  because  the  U.S.  Fish  and  Wildlife  has  not  moved  for- 
warded and  provided  clear  rules  or  clear  guidance  on  how  we  can 
proceed  in  the  future,  particularly  States  and  local  Government,  to 
ensure  that  we  move  forward  to  protect  the  species,  but  consistent 
with  making  sure  that  the  needs  of  our  citizens  and  our  economy 
are  protected  as  well. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Hall  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Laughun.  Thank  you,  Mr.  Chairman.  Before  moving  on  to 
the  next  witness,  I  should  say  for  the  benefit  of  all  of  the  rest  of 
the  witnesses,  we  now  have  the  witness  light  system  on  the  table. 
It  was  not  here  when  we  started.  It  will  stay  green  for  the  first 
four  minutes.  It  will  turn  amber  for  the  one-minute  warning.  When 
it  turns  red,  I  would  ask  you  to  terminate  your  testimony — close  it 
as  smoothly  as  you  desire,  and  then  I  will  start  tapping  the  gavel  if 
you  do  not  do  that. 

Mr.  McKinney,  please  proceed.  You  are  the  first  witness  under 
the  green,  amber  and  red  light  operation. 

STATEMENT  OF  LARRY  D.  McKINNEY,  DIRECTOR  OF  RESOURCE 
PROTECTION,  TEXAS  PARKS  AND  WILDLIFE  DEPARTMENT 

Mr.  McKinney.  With  that  warning,  I  will  move  as  quickly  as  I 
can,  Mr.  Chairman. 

Mr.  Chairman,  C-ongressman  Fields,  I  appreciate  the  opportunity 
to  testify  before  you.  I  want  to  emphasize  only  two  key  points  by 
which  the  Edwards  Aquifer  issues  illustrate  both  the  value  and  the 
weakness  of  the  Endangered  Species  Act. 

One  of  the  key  pinnings  of  the  Act  has  been  to  focus  on  species 
rather  than  ecosystems.  Congress  adopted  the  original  Act  in  1973, 
with  the  stated  purpose  to  provide  a  means  whereby  ecosystems 
upon  which  endangered  species  depend,  may  be  conserved.  The  fail- 
ure to  meet  that  goal  is  well  exemplified  in  the  Edwards,  for  biolog- 
ical concerns  are  focused  primarily  on  five  species. 

The  Fish  and  Wildlife  Service  and  others,  including  Parks  and 
Wildlife,  to  some  extent,  have  been  forced  to  focus  on  them  in  as- 
sessing spring  flows  and  undertaking  biological  studies.  However, 
some  24  more  other  species  also  found  in  this  ecosystem  are  candi- 
dates for  listing  as  potentially  in  need  of  protection  and  are  not 
being  as  carefully  considered.  By  ignoring  them,  do  we  not  just  put 
the  problem  off  to  the  future?  Yes.  I  think  that  is  likely. 
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Does  it  not  make  more  sense  to  look  at  the  ecosystem  as  a  whole 
and  determine  what  is  needed  to  maintain  its  health  and  function? 
In  doing  so,  do  we  not  provide  for  all  of  the  species  living  there, 
listed  or  not?  I  believe  that  is  the  case.  It  just  makes  good  biologi- 
cal sense  to  do  so.  The  prior  constraints  of  the  Act  and  its  imple- 
mentation make  that  very  difficult. 

Federal  funds  and  focus  for  studies  and  management  are  tied  to 
listed  species,  and  little  is  available  to  help  the  listing  of  additional 
species.  Adequate  funds  are  not  available  for  State  fish  and  wildlife 
agencies  to  assist  in  meeting  this  challenge.  Essentially  no  funds  or 
even  incentives  are  available  to  help  private  landowners,  particu- 
larly rural  landowners,  £is  Commissioner  Perry  pointed  out,  and 
only  a  little  more  is  available  to  assist  cities  like  San  Antonio  to 
comply  with  the  Act. 

The  funding  for  implementation  of  the  ESA  is  not  adequate  to 
meet  the  needs  it  is  generated.  This  may  be  best  illustrated  by  the 
fact  that  the  people  in  Washington,  DC  spend  more  money  on  Dom- 
inoes Pizza  each  year,  and  the  annual  salary  of  the  President  of 
Coca-Cola  is  greater,  and  that  the  Federal  Government  expends 
more  on  three  miles  of  Federal  highway  in  the  Washington,  DC 
area  than  it  provided  for  the  endangered  species  program. 

The  most  significant  positive  impact  of  the  Endangered  Species 
Act  in  regard  to  the  Edwards'  issue,  and  perhaps  its  greatest  bene- 
fit altogether  has  been  to  give  a  warning,  the  proverbial  canary  in 
the  coal  mine,  that  we  must  seriously  consider  not  only  issues  like 
water  supply  and  quality,  but  biodiversity — that  we  must  do  so  now 
before  our  best  options  are  foreclosed,  and  we  must  do  so  holistical- 
ly. 

It  is  clear  that  we  in  Texas  have  universally  failed  to  address 
such  problems  in  the  past.  Some  281  major  and  historical  springs 
have  been  identified  in  existing  in  Texas.  Of  the  four  very  largest, 
only  two  remain — San  Marcos  and  Comal.  Of  the  31  large  springs, 
fewer  than  17  remain.  None  of  those  springs  cease  flowing  from 
natural  causes. 

As  for  the  focus  on  species,  rather  than  ecosystems  in  the  Act, 
many  of  the  solutions  to  the  Edwards'  issue  have  tended  to  be 
myopic  in  approach.  If  we  continue  to  treat  the  issue  piece-meal, 
the  results  will  likely  be  the  same.  The  Edwards  Aquifer  is  but  a 
part,  although  a  significant  and  unique  part,  of  a  much  bigger  eco- 
system that  stretches  from  the  hill  country  to  the  coast  of  Texas. 
The  actions  taken  to  solve  one  problem,  like  building  surface  reser- 
voirs to  provide  San  Antonio  with  water,  affects  another  part,  be- 
cause reservoirs  can  adversely  affect  other  endangered  species  like 
whooping  cranes,  and  cause  severe  economic  impacts  to  coastal  es- 
tuaries' industries. 

Recharging  the  Aquifer  from  surface  rivers  diverts  that  water 
from  aquatic  communities  and  economic  benefits  in  other  basins. 
Augmentation  schemes  can  provide  only  supplementary  and  tem- 
porary relief,  at  best.  Every  action  has  a  ripple  effect  that,  if  not 
considered,  will  likely  defeat  the  benefit  gained.  It  is  easy  to  realize 
the  consequences  of  not  listening  to  such  warnings,  as  can  be  pro- 
vided by  the  Endangered  Species  Act  and  of  failing  to  balance  eco- 
nomic and  development  in  making  a  health  environment. 
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You  only  have  to  look  at  Eastern  Europe,  where  economic  neces- 
sity routinely  overrode  environmental  impact.  As  a  result,  in 
Poland,  only  five  percent  of  the  surface  water  is  suitable  for 
human  consumption,  and  60  percent  of  its  water  is  so  polluted  that 
it  cannot  even  be  used  for  industrial  purposes.  I  do  not  know  how 
bad  water  has  to  be  that  you  cannot  use  it  for  industrial  purposes, 
but  it  must  be  pretty  bad. 

In  Czechoslovakia,  over  4,000  miles  of  river  contain  no  fish.  In 
the  former  Soviet  Union,  50  million  people  life  in  ecologically  haz- 
ardous areas.  To  even  begin  to  clean  up  the  environment  in  East- 
ern Europe  over  the  next  10  years,  the  World  Bank  estimates  a 
cost  of  $200  billion. 

Like  it  or  not,  the  Endangered  Species  Act  has  forced  us  to  con- 
front such  issues  in  Texas.  That  is  to  our  benefit  and  the  benefit  of 
future  Texans. 

Mr.  Chairman,  I  appreciate  the  opportunity  to  provide  these  re- 
marks, and  I  have  provided  written  material  as  well. 

[The  prepared  statement  of  Mr.  McKinney  can  be  found  at  the 
end  of  the  hearing.] 

Mr.  Laughun.  Thank  you,  Mr.  McKinney. 

Before  we  proceed  with  questions,  I  want  to  recognize  the  Honor- 
able Henry  Bonilla,  Congressman  for  the  23rd  Congressional  Dis- 
trict, which  is  not  only  the  largest  in  Texas,  stretching  from  San 
Antonio  to  El  Paso,  but  probably  is  the  largest  Congressional  Dis- 
trict in  the  United  States,  except  for  those  States  that  are  com- 
pletely one  Congressional  District  because  they  do  not  have  much 
population.  Welcome,  Henry.  We  are  pleased  for  you  to  join  us. 

STATEMENT  OF  THE  HONORABLE  HENRY  BONILLA,  A  U.S. 
REPRESENTATIVE  FROM  TEXAS 

Mr.  Bonilla.  Thank  you,  Greg.  I  represent  a  district  larger  than 
29  States,  which  is  why  it  is  important  to  have  a  hearing  regarding 
today's  subject.  The  Texas  23rd  congressional  district  is  made  up  of 
ranch  land,  farming  communities,  and  urban  areas.  The  input  that 
we  have  today  is  very  critical,  because  the  last  thing  we  need  in 
Washington  is  for  decisions  to  be  made  by  uncaring  policy  works  or 
by  using  information  that  is  funnelled  up  to  Washington  second 
hand.  WTiat  we  are  hearing  today  is  first-hand  and  first-rate  infor- 
mation. I  am  excited  to  be  here  taking  part  in  this  hearing. 

Thank  you. 

Mr.  Laughlin.  Thank  you,  Henry.  Knowing  the  size  of  Henry's 
district,  mine  is  somewhat  smaller,  but  it  is  larger  than  eight  of 
our  individual  States.  So,  I  always  say  I  represent  the  largest  con- 
gressional district  in  the  eastern  half  of  the  State.  No  difference  to 
Henry  Bonilla. 

Mr.  Chairman,  when  you  were  testifying  about  the  impact  of  the 
Endangered  Species  Act  on  being  one  of  the  motivating  forces  to 
bring  about  the  Eklwards  Aquifer  Authority  legislation,  it  occurred 
to  me  to  ask  you  should  there  be  a  provision  in  the  endangered  spe- 
cies act  dealing  with  water.  I  mean,  we  have  talked  about  endan- 
gered animals,  we  have  talked  about  endangered  turtles  this  morn- 
ing, we  have  talked  about  endangered  animals  this  morning.  It 
occurs  to  me  perhaps  water,  along  with  people  and  agriculture  in- 
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terests  are  endangered.  Do  you  have  some  opinion  as  to  whether 
there  ought  to  be  some  provision  in  the  Endangered  Species  Act 
about  preserving  water  or  water  sources? 

Mr.  Hall.  I  think  that  those  types  of  provisions  may  already  be 
incorporated  under  the  Clean  Water  Act  to  some  degree.  I  think 
what  I  would  recommend,  Mr.  Chairman,  is  this.  When  you  are 
dealing  with  trjdng  to  comply  with  the  Endangered  Species  Act 
and  water  is  the  resource  at-  hand,  you  could  have  a  catastrophe 
almost  overnight  if  you  have  to  move  forward  and  comply  with  the 
strict  provisions  of  the  Act  immediately.  An  example  being  here  in 
San  Antonio  and  surrounding  counties.  In  order  to  comply  with 
Judge  Bunton's  order  of  reducing  pumpage  during  a  drought  to 
about  225,000  acre  feet  per  year,  when  you  consider  growth,  this 
region  would  have  to  bring  on  line  about  600,000  acre  feet  of  addi- 
tional water  supplies  over  the  next  30  years  to  comply  with  that 
court  order.  There  is  no  way  possible  that  you  could  comply  with 
that  court  order  tomorrow  if  it  was  insisted  that  this  region  were 
to  do  that.  So,  I  think  that  it  is  important  that  when  you  are  deal- 
ing with  water  issues,  particularly  when  you  are  dealing  with  a 
sole-source  water  supply,  that  we  recognize  that  time  is  needed  to 
bring  on  line  additional  water  supplies,  which  may  be  needed  to 
comply  with  the  Act. 

For  example,  in  Texas  today,  it  costs — it  takes  about  25  years  to 
complete  the  construction  of  a  reservoir  and  have  that  reservoir 
brought  on  line  to  supply  additional  water  supplies.  For  this  region 
to  comply  with  the  Judge's  order,  we  are  talking  about  the  need  to 
construct  three  or  four  different  reservoirs.  So,  this  region  could 
face  some  real  difficulties  if  water  is  not  treated  kind  of  in  a 
unique  fashion  as  attempts  are  made  to  comply  with  the  Endan- 
gered Species  Act. 

Mr.  Laughlin.  Mr.  Perry,  this  morning  we  had  a  witness  testify 
that  perhaps  one  alternative  to  having  landowners  involved  in  the 
Endangered  Species  Act,  preserving  endangered  species  was  to 
come  up  with  inducements,  one  of  those  being  compensation,  an- 
other perhaps  tax  relief,  and  then  made  the  further  suggestion  that 
perhaps  there  were  other  methods  of  inducing  landowners  to  be 
voluntarily  involved  in  preserving  habitat  and  endangered  species, 
and  made  the  suggestion  that  we  have  a  forum  for  the  agricultural 
interests  and  those  interests  that  traditionally  are  called  the  envi- 
ronmental interests — to  sit  down  face-to-face  and  try  to  resolve 
some  of  these  problems,  pretty  much  like  all  of  you  did  here  in 
Texas  on  the  Edwards  Aquifer  problem. 

I  wanted  to  ask  you,  as  the  chief  state-wide  elected  official  for 
agriculture  interest,  if  you  would  foresee  that  that  could  be  produc- 
tive in  getting  these  varied  interests,  and  certainly  the  agriculture 
interest,  in  some  type  of  forum  to  try  to  find  better  working  solu- 
tions to  the  endangered  species  problems  that  many  are  talking 
about? 

Mr.  Perry.  Mr.  Chairman,  not  only  do  I  agree,  but  that  is  ongo- 
ing today.  As  a  matter  of  fact,  less  than  two  weeks  ago,  we  had  the 
opportunity  to  have  a  group  of  private  landowners.  We  had  a  group 
of  elected  officials.  We  had  the  Nature  Conservancy,  the  Audubon 
Society  together  at  a  seminar  hosted  by  the  Natural  Resources 
Foundation  of  Texas  in  Austin.  I  think  some  of  those  alternatives 
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were  discussed  at  that  particular  seminar.  We  very  strongly  profess 
that  the  way  to  get  agriculture,  the  way  to  get  the  farmers  and  the 
ranchers  working  toward  I  think  the  common  goal  is  to  make  the 
incentives  in  the  law  and  not  the  penalties.  So  often,  it  seems  to  us 
in  agriculture  that  Washington  has  just  been  this  old,  bad  school 
marm  that  believes  in  doing  nothing  more  than  paddling  and 
spanking,  when  it  could  be  a  lot  better  off  if  there  was  some  caring, 
some  understanding  involved  in  the  process.  Those  of  us  involved 
in  agriculture — those  of  us  that  have  been  conservationists  and  en- 
vironmentalists, long  before  the  term  was  cool,  will  be  the  ones 
that  are  making  the  endangered  species  available  for  the  future. 
We  will  be  the  ones  that  are  on  the  frontline  of  the  conservation 
effort.  We  will  be  the  ones  on  the  front  line  of  the  environmental 
efforts  of  the  State.  I  think  it  is  very  important  for  those  environ- 
mental groups  to  sit  down  with  agriculture  to  come  up  with  a 
common  role  that  Government  can  play  in  creating  that  atmos- 
phere. That  atmosphere  will  be  created  with  what  we  refer  to  as 
free  market  environmentalism. 

Mr.  Laughun.  Thank  you  very  much.  At  this  time,  I  want  to 
recognize  the  gentleman  from  Humble,  Texas,  Mr.  Fields. 

Mr.  Fields.  Mr.  Perry,  earlier  this  morning  we  had  the  Texas 
and  Southwestern  Cattle  Raisers.  We  had  the  Texas  Farm  Bureau. 
Of  course,  those  particular  representatives  were  there  on  behalf  of 
specific  agricultural  constituencies.  You  are  the  only  person  elected 
to  represent  all  of  Texas  Agriculture.  Since  we  are  trying  to  perfect 
a  record,  getting  ready  for  the  debate  that  will  probably  occur 
sometime  in  1994  on  this  legislation,  I  would  like  to  have  just  your 
general  thoughts  on  what  endangered  species  has  meant  for  Texas 
Agriculture.  Could  you  also  take  into  account  that  one  particular 
piece  of  legislation  that  is  being  considered  would  jump  the  number 
of  listed  and  threatened  species  from  68  to  368  in  Texas — what 
kind  of  effect  that  would  have? 

Mr.  Perry.  Congressman  Fields,  let  me  first  say  that  I  think  all 
of  agriculture  in  this  State — when  I  speak  of  all  agriculture,  I  am 
sure  there  may  be  one  or  two  small  groups  that  do  not  agree  with 
this  statement.  I  can  say  that  with  a  great  deal  of  confidence  that 
the  vast  majority  of  agriculture  in  the  State  of  Texas  is  very  very 
supportive  of  H.R.  1490.  We  think  that  is  the  proper  direction  that 
that  piece  of  legislation  needs  to  be  headed. 

The  idea  of  arbitrarily  going  from  68  to  368  endangered  species 
lacks  a  great  deal  of  common  sense  in  our  opinion.  It  also  lacks  a 
great  deal  of  science.  I  think  that  is  what  has  been  addressed  with 
your  piece  of  legislation,  particularly  where  you  are  requiring  field- 
tested  data  to  the  maximum  extent  possible,  to  support  £uiy  listing 
decisions.  Right  now,  it  appears  to  too  many  of  us  that  these  listing 
decisions  are  not  based  in  science  and  until  science  is  the  rule — 
until  we  use  science  as  the  decisionmaking  process  in  the  Endan- 
gered Species  Act,  we  think  it  will  be — it  is  a  flawed  law,  and  it 
will  continue  to  be  a  flawed  law. 

Mr.  Fields.  How  would  you  suggest  getting  better  information? 

Mr.  Perry.  I  think  putting  together  a  data  collection — right  now 
there  is,  as  far  £is  I  know,  there  is  not  a  good  data  collecting  appa- 
ratus in  place,  whether  from  the  States,  whether  from  the  environ- 
mental community,  whether  from  the  Federal  Government.  We  do 
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not  have  in  place  an  apparatus  to  gather  the  data  to  maintain  the 
background — the  scientific  background  for  deciding  whether  or  not 
there  are  habitat  problems  or  whether  there  are  specific  species 
problems. 

Mr.  Fields.  Mr.  McKinney,  I  want  to  ask  you  if  you  agree  with 
that,  as  I  do  you,  Chairman  Hall.  I  also  want  to  ask  you  whether  or 
not  you  support  1490? 

Mr.  McKinney.  Well,  on  the  first  part,  no,  I  do  not  really  agree 
with  Commissioner  Perry.  I  think  there  is  a  mechanism  in  place, 
and  that  is  in  our  department.  We  have  the  resources  throughout 
the  State  to  do  that  tjrpe  of  thing.  One  of  the  problems  has  been,  as 
I  referred  to  in  my  testimony  though — is  that,  in  order  to  do  so,  it 
takes  money  and  funds  to  go  out  and  do  those  studies  because  we 
do  have  a  lot  of  species.  We  have  the  framework  in  the  State  to 
accomplish  what  the  Commissioner  is  talking  about.  I  certainly 
agree  totally  with  him  on  his  point  that  we  need  to  do  that.  Our 
problem  in  the  past  is  that  we  have  not  had  the  resources  to  do  it. 
We  have  the  ability,  but  not  the  resources. 

Mr.  Fields.  Do  you  support  1490? 

Mr.  McKinney.  I  think  there  are  very  good  aspects  to  that  bill.  I 
have  not  looked  at  it  in  as  detail  as  I  need  to.  But,  there  is — it  ad- 
dresses a  number  of  issues  that  do  need  to  be  looked  at.  I  do  not 
disagree  with  that  part  of  it  at  all. 

Mr.  Fields.  Let  me  just  ask  you  specifically  then,  do  you  support 
the  concept  of  having — ^with  the  city  of  San  Antonio  or  an  individ- 
ual farmer  or  rancher  involved  from  the  inception  in  the  listing  of 
a  species? 

Mr.  McKinney.  I  think  that  one  of  the  most  successful  working 
arrangements  in  dealing  with  endangered  species  has  been  just 
that.  I  think  that  the  examples  have  been  cited  in  a  number  of 
cases  in  Cameron  County,  in  the  local  situation,  where  agricultural 
interests,  environmental  interests  and  others  that  are  affected  by 
those  regulations  sat  down  to  try  to  come  up  with  a  solution.  I 
think  that  they  have  done  an  excellent  job.  I  think  that 

Mr.  Fields.  Do  you  support  looking  for  alternatives,  such  as,  in 
the  case  of  the  fountain  darter — you  know,  we  explored  this  morn- 
ing with  some  biologists,  you  know,  why  we  do  not  capture  some  of 
the  fountain  darters  and  breed  and  propagate  those  and  the  other 
species  involved  and  make  them  some  of  the  most  prolific  species 
on  the  plant  and  reintroduce  them  to  that  particular  environment? 
Do  you  support  that  concept? 

Mr.  McKinney.  I  think  that  is  something  you  should  do  as  an 
emergency;  but  I  think  it  misses  the  point  of  what  the  act  should 
be  looking  at.  As  I  also  stated,  we  ought  to  be  looking  at  ecosys- 
tems. We  ought  to  be  looking  at  the  habitat  on  which  those  species 
depend.  If  we  can  take  care  of  that,  then  we  do  not  have  to  worry 
about  individual  species.  They  will  take  care  of  themselves  if  we 
provide  the  habitat.  So,  as  emergencies  and  back-ups,  we  ought  to 
look  at  that,  but,  it  is  certainly  not  the  answer  and  not  a  solution. 

Mr.  Fields.  I  do  not  want  to  be  argumentative  with  you,  but  I 
want  to  try  to  understand  exactly  where  you  are  coming  from  so 
that  I  never  represent  your  position  or  the  position  of  the  State  or 
your  department.  Because  it  appears  to  me  that,  in  looking  at  some 
alternatives,  let's  say  that  Judge  Bunton's  ruling  stands,  he  does 
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not  like  what  the  State  did,  and  I  cannot  remember  exactly  what 
the  figures  are — the  Counsel  from  San  Antonio  can  tell  me — ^but,  if 
I  remember  correctly,  it  is  somewhere  in  the  neighborhood  of  $3 
billion  replacement  costs,  $9  billion  in  lost  economic  wages,  156,000 
jobs.  Now,  in  a  situation  like  that,  it  seems  to  me  that  there  ought 
to  be  some  flexibility  that  Commissioner  Perry  talked  about  in  the 
Act,  so  that  we  can  look  for  alternatives.  That  is  what  I  am  trying 
to  find  out — ^whether  you  agree  or  disagree  with  it. 

Mr.  McKiNNEY.  You  are  outside  the  realm  of  where  I  think  our 
responsibility  is.  I  can  tell  you  the  consequences  of  not  doing  some- 
thing based  on  data  from  the  biological  issues.  When  you  are  talk- 
ing about  economics,  I  think  that  is  what  you  need  to  decide.  That 
is  exactly  what  you  are  there  for.  Now,  from  my  point  of  view,  as 
far  as  to  the  question  of  can  we  just  take  some  darters  out  of  the 
system  and  take  care  of  them,  well,  that  might  take  care  of  the  sit- 
uation for  the  species  right  there  in  Comal  and  San  Marcos 
Springs.  The  springs,  even  during  normal  times,  provide  30  percent 
of  their  water  to  the  Guadalupe  River  and  San  Antonio  Bay  and, 
during  droughts,  70  to  80  percent.  So,  what  happens  if  we  do  not 
solve  that  problem,  on  an  ecosystem  basis,  to  the  San  Antonio  Bay 
and  estuary  and  all  that  depends  on  it? 

My  point  is  that  we  should  not  be  looking  at  particularly  these 
little  piecemeal  things.  We  have  to  do  that  and  the  Act  forces  us  to 
do  so.  We  ought  to  be  looking  at  what  it  takes  to  make  the  ecosys- 
tem, as  a  whole,  work  and  balance  those  t5^es  of  things.  I  do  be- 
lieve in  balance.  That  is — maybe  I  am  not  answering  your  question 
directly.  All  I  come  at  it  is  from  that  biological  perspective.  I  can 
tell  you  what  the  implications  or  the  results  of  a  particular  action 
would  be  to  supply  water  with  San  Antonio  and  the  need  to  build 
those  reservoirs  and  what  would  likely  happen;  but  the  decision  as 
to  which  way  to  go  is  really  not  mine  to  make  I  do  not  think. 

Mr.  Fields.  Finally,  do  you  believe  in  compensation,  if  someone 
loses  the  viable  and  economic  use  of  their  property? 

Mr.  McKiNNEY.  Absolutely,  sir. 

Mr.  FiEUos.  Mr.  Hall,  just  very  quickly.  I  know  my  time  is  expir- 
ing. 

Mr.  Hall.  Congressman,  I  have  not  had  an  opportunity  to  review 
your  legislation  in  detail;  but  it  is  my  view  that  science  and  tech- 
nology ought  to  play  as  significant  of  a  role  as  possible  in  trying  to 
help  us  resolve  the  challenges  that  we  face  under  the  Endangered 
Species  Act.  I  would  also  add  this.  The  Act,  as  it  is  currently  writ- 
ten, allows  for  there  to  be  conscious  decisions  to  be  made  to  have  a 
species  or  a  group  of  species  to  become  extinct,  if  that  is  necessary 
to  protect  our  economy  and  our  citizens.  I  think  what  is  really 
needed  is  to  flesh  out  those  criteria,  those  conditions  which  extinc- 
tion becomes  a  viable  option.  That  remains  a  big  gray  area,  in 
terms  of  implementation  of  the  Act. 

My  experience,  in  terms  of  working  with  the  U.S.  Fish  and  Wild- 
life staff  in  Washington  is  that,  when  you  can  get  beyond  those 
critical  types  of  issues,  they  are  very  flexible  and  they  are  very  rea- 
sonable, and  it  is  wonderful  to  work  with  them.  For  example,  back 
last  fall,  last  spring,  we  had  meetings  in  Washington  with  officials 
from  U.S.  Fish  and  Wildlife  on  the  legislation  that  was  being  con- 
sidered by  the  Texas  Legislature  to  manage  the  Edwards  Aquifer, 
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which  I  think  again  properly  balances  the  needs  of  our  citizens  and 
our  economy  and  ecological  resources.  They  expressed  early  sup- 
port for  the  approaches  embodied  in  that  legislation.  To  the  extent 
that  those  types  of  issues  could  have  been  resolved  up  front,  how 
could  we  go  about  properly  balancing  those  competing  needs?  I 
think  that  it  would  have  been  easier  for  us  to  bring  about  a  cre- 
ative resolution  of  that  problem. 

Mr.  Fields.  I  am  glad  your  experience  has  been  good.  I  think 
Commissioner  Perry  might  disagree  with  each  of  you  to  some 
degree.  I  am  not  going  to  ask  him. 

Just  to  share  with  you  one  experience  I  had,  and  really  it  was 
with  Fish  and  Wildlife  and  with  your  department.  A  very  impor- 
tant road  needed  to  be  cut  in  our  particular  area  to  join  two  popu- 
lation centers  and,  through  some  walk-through,  someone  said  we 
think  that  is  an  abandoned  eagle's  nest.  My  family  has  lived  in 
that  area  since  the  1860's.  We  have  never  seen  an  eagle.  We  hope 
there  are  eagles  there.  Someone  came  in  and  said  abandoned  eagles 
nest.  That  stopped  the  project  for  two  years.  It  was  never  deter- 
mined whether  it  was  an  abandoned  eagles  nest,  and  the  nest  had 
been  abandoned  for  over  two  years.  Finally,  the  local  property 
owners,  to  actually  get  the  road  cut  through,  had  to  donate  addi- 
tional property  as  an  easement  in  perpetuity,  as  if  that  particular 
alleged  eagle  flew  back  to  that  one  tree,  reestablished  in  that  one 
nest,  climbed  down  out  of  the  nest,  and  walked  to  lake  Houston. 
Now,  that  was  not  a  good  experience  for  me.  I  did  not  see  a  whole 
lot  of  flexibility  with  the  people  with  whom  I  dealt.  I  think  it  is 
that  type  of  example  that  is  driving  change  in  this  country,  you 
know,  whether  it  is  the  fountain  darter,  the  vireo,  the  warbler,  the 
red-cockaded  woodpecker,  the  spotted  owl  in  the  northwest — people 
are  demanded  some  reason.  People  are  saying  we  can  preserve  spe- 
cies, but  we  need  to  do  it  with  some  common  sense  and  some  ra- 
tionality. That  is  why — that  was  really  the  genesis  of  the  legisla- 
tion that  Mr.  Tauzin  and  I  introduced. 

Thank  you,  Mr.  Chairman. 

Mr.  Laughlin.  Thank  you. 

Next,  the  gentleman  from  San  Antonio,  Mr.  Bonilla. 

Mr.  Bonilla.  Thank  you.  First  of  all,  I  would  like  to  say  that  I 
am  a  co-sponsor  of  1490  and  have  been  a  strong  supporter  of  that 
bill.  As  you  well  know,  I  recently  came  from  the  private  sector  and 
have  only  been  in  Government  for  a  little  over  six  months.  In  the 
last  year  and  a  half  I  have  traveled  throughout  the  district.  I  have 
met  with  ranchers,  farmers,  people  in  the  energy  industry,  and  the 
people  of  San  Antonio.  During  my  travels,  the  Endangered  Species 
Act  was  always  a  topic  of  discussion.  It  was  always  addressed  very 
specifically.  My  constituents  are  the  salt  of  the  earth.  They  look  at 
the  land  and  they  want  to  preserve  it.  They  want  to  do  what  is 
right  for  the  future.  They  care  about  future  generations.  They  look 
at  the  Endangered  Species  Act  and  suddenly  a  great  intrusion  has 
come  around  the  corner  that  threatens  not  only  the  future  genera- 
tions, but  their  current  livelihood. 

Chairman,  first,  let  me  stop  a  second  to  commend  you.  We  have 
never  visited  one-on-one,  but  I  have  followed  your  actions.  You 
have  a  tough  job.  I  commend  you  for  your  hard  work.  In  your  posi- 
tion you  cannot  possibly  please  everyone.  I  personally  would  like  to 
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hear  your  thoughts  on  whether  you  think  the  Endangered  Species 
Act  is  being  point  blank  misused  in  this  case.  The  last  time  I 
checked  water  was  not  a  fish,  plant,  bird,  or  mammal;  but,  none- 
theless, this  is  being  used  to  regulate  the  Endangered  Species  Act. 
Areas  like  San  Antonio  and  other  communities,  providing  they 
choose  to  do  so,  should  work  on  alternative  water  supplies,  for  the 
next  century.  Should  that  also  be  forced  under  the  Endangered 
Species  Act?  It  is  just  a  question  that  I  am  glad  I  have  the  opportu- 
nity to  discuss  with  you  at  this  time. 

Mr.  Hall.  Congressman,  I  think  that  there  is  always  a  tempta- 
tion by  some  to  take  a  piece  of  State  legislation  or  a  piece  of  Feder- 
al legislation  and  use  it  to  try  to  gain  our  own  selfish  agenda  and 
fulfill  whatever  goals  they  may  have.  I  am  absolutely  certain  that 
you  can  find  occasions  in  which  the  Endangered  Species  Act  has 
been  used  improperly  to  try  to  advance  some  cause  or  some  pur- 
pose. 

I  have  had  one  experience  with  the  Endangered  Species  Act,  so 
that  means  that  I  am  not  an  expert  about  what  the  Act  is  and  how 
it  is  implemented  on  a  day-to-day  basis.  All  I  can  say  is  that  for 
that  one  occasion  that  I  have  had  to  deal  with  that,  after  we  have 
gone  around  some  delays  and  we  established  a  common  under- 
standing of  what  we  were  trying  to  achieve,  my  experience  was  a 
positive  one.  Now,  that  experience  could  go  sour  tomorrow  if  the 
Federal  Judge,  who  is  involved  in  the  Sierra  Club  Case  determined 
that  pumpage  from  the  Edwards  Aquifer  has  got  to  be  reduced  to 
225,000  feet  overnight. 

So,  if  the  Judge  were  to  make  that  decision  and  this  panel  were 
to  have  a  similar  gathering  in  the  future,  I  would  come  before  you 
and  articulate,  in  the  strongest  of  terms  that  that  represented  a  sit- 
uation when  the  Act  was  being  used  and  had  been  used  in  such  a 
fashion  where  public  health  and  safety  needs  had  not  been  bal- 
anced— we  had  placed  a  greater  emphasis  on  protecting  a  set  of  en- 
dangered species  than  the  well-being  of  our  citizens.  To  the  extent 
the  Act  is  ever  used  in  a  unilateral  fashion,  then  that  fashion  I 
think  is  problematic. 

I  do  think  that,  when  you  get  the  right  people  at  the  table,  I 
think  that  there  is  a  need  for  the  States  to  be  involved.  There  is  a 
need  for  the  local  governments  to  be  involved.  To  the  extent  we 
can  have  those  different  types  of  jurisdictions  and  individuals  in- 
volved, we  can  find  creative  solutions  to  the  problem.  It  is  when 
the  solutions  come  from  Washington  already  fashioned  that  we 
have  the  difficulties. 

Mr.  BoNiLLA.  I  agree  with  that,  especially  the  latter  part  of  your 
statement  there  wholeheartedly.  It  is  when  someone  tries  to  decide 
something  above  and  beyond  what  the  good  people  in  the  communi- 
ties are  trying  to  work  out  themselves,  that  you  really  get  into  a 
problem. 

Thank  you.  Chairman. 

Mr.  Laughlin.  Thank  you,  Congressman. 

I  want  to  thank  this  panel  for  your  very  important  input  and  tes- 
timony. We  appreciate  your  help  on  this  matter.  Have  a  good  day. 

Next  we  will  hear  from  the  panel  composed  of  the  Honorable 
Tom  Loeffler,  Former  Member  of  Congress;  Mr.  Bartell  Zachry, 
Chairman  of  the  Economic  Development  Foundation;  David  Lang- 
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ford,  Executive  Vice  President,  Texas  Wildlife  Association;  Ms. 
Angela  Beck,  Chair,  Lower  Colorado  River  Authority;  Mr.  David 
Braun,  State  Director  and  Vice  President,  Texas  nature  Conservan- 
cy; and  last  and  certainly  not  least,  Mr.  Glenn  Longley,  member  of 
the  San  Marcos  Recovery  Team  and  Professor  of  Biology  at  South 
West  Texas  State  University. 

Welcome,  members  of  the  panel  and  Congressman  Loeffler,  if 
you  will  begin. 

Mr.  Loeffler.  Thank  you. 

Mr.  Laughlin.  Did  I  explain  the  lights?  I  know  you  understand 
them.  Did  I  explain  that  when  we  got  them  up  earlier?  All  right. 

Please  proceed,  Tom. 

STATEMENT  OF  THE  HONORABLE  TOM  LOEFFLER,  FORMER 
MEMBER  OF  CONGRESS,  PARTNER,  ARTER  &  HADDEN;  BAR- 
TELL  ZACHRY,  CHAIRMAN,  ECONOMIC  DEVELOPMENT  FOUN- 
DATION, ACCOMPANIED  BY:  AL  MARTINEZ-FONTS,  CHAIRMAN, 
GREATER  SAN  ANTONIO  CHAMBER  OF  COMMERCE  AND  JOE  M. 
CULLINAN,  CULLINAN  AND  ASSOCIATES;  DAVID  LANGFORD, 
EXECUTIVE  VICE  PRESIDENT,  TEXAS  WILDLIFE  ASSOCIATION; 
ANGELA  BECK,  CHAIR,  LOWER  COLORADO  RIVER  AUTHORITY; 
DAVID  BRAUN,  STATE  DIRECTOR  AND  VICE  PRESIDENT,  TEXAS 
NATURE  CONSERVANCY;  AND  GLENN  LONGLEY,  MEMBER,  SAN 
MARCOS  RECOVERY  TEAM  AND  PROFESSOR  OF  BIOLOGY  AT 
SOUTHWEST  TEXAS  STATE  UNIVERSITY. 

STATEMENT  OF  HON.  TOM  LOEFFLER,  FORMER  MEMBER  OF 
CONGRESS,  AND  PARTNER,  ARTER  &  HADDEN 

Mr.  Loeffler.  Thank  you,  Mr.  Chairman,  and  Congressman 
Fields  and  Congressman.  It  is  my  pleasure  to  be  asked  by  the  Mer- 
chant Marine  and  Fisheries  Committee  to  testify.  My  purpose 
today  is  to  do  what  I  can  to  assist  in  contributing  to  what  I  believe 
is  a  dire  need  for  greater  balance  and  equity  in  addressing  the 
given  responsibility  to  protect  certain  plants  and  wildlife  animals 
from  extinction.  I  am  a  citizen  of  San  Antonio  and  a  generational 
landowner  that  has  a  vested  interest  in  the  application  of  the  En- 
dangered Species  Act. 

Obviously,  the  Edwards  Aquifer  experience  manifests  the  ex- 
treme over-reach  of  the  Endangered  Species  Act,  based  upon  the  bi- 
ological impact,  without  consideration  to  human  social  or  economic 
impacts,  including  the  private  property  rights.  I  believe  in  funda- 
mental fairness,  and  I  believe  that  fundamental  fairness  has  been 
lacking  in  the  application  of  the  Endangered  Species  Act  here  in 
San  Antonio. 

I  would,  if  I  could,  Mr.  Chairman,  and  members  of  the  panel,  like 
to  address  the  remainder  of  my  remarks  in  the  direction  of  H.R. 
1490,  the  Fields-Tauzin  Legislation.  First  of  all,  I  very  strongly  sup- 
port the  provision  which  seeks  to  promote  species  and  habitat  pro- 
tection and  enhancement  before  listing  become  necessary.  As  we 
know,  the  Bill  encourages  Government,  property  owners,  conserva- 
tionists and  industries  to  become  active  partners  in  species  conser- 
vation. I  believe  that  provision  is  a  provision  that  is  vital  to  the 
proper  address  and  implementation  of  a  need  for  good  conservation 
in  dealing  with  species  that  could  ultimately  become  extinct. 
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Furthermore,  I  believe  that  the  provision  dealing  with  owner 
compensation  for  property  that  has  been  diminished  in  value  is 
vital,  as  a  result  then  of  the  enforcement  of  the  Endangered  Spe- 
cies Legislation. 

Also,  Mr.  Chairman,  and  members  of  the  panel,  preventing  liti- 
gation to  allow  implementation  of  a  plan  agreed  to  by  owners  and 
Government  is  essential.  Certainty  and  clarity  of  purpose  are  vital. 
Today,  as  we  all  know,  the  Edwards  Aquifer,  being  the  case  in 
point,  any  lawsuit  can  frustrate  such  a  plan.  I  do  not  believe  the 
American  People  need  court  flogging.  I  believe  the  American 
people,  the  people  of  Texas,  the  people  in  our  area,  the  Edward  Aq- 
uifer region,  need  to  have  an  opportunity  to  allow  a  plan  to  work. 
So,  Mr.  Chairman,  and  member  of  the  panel,  when  you  look  at  the 
implementation  of  the  Endangered  Species  Act  and  you  consider 
the  proposed  legislation  being  authored  by  Congressman  Fields  and 
Congressman  Tauzin,  and  sponsored  by  Congressman  Bonilla, 
Chairman  Laughlin,  and  others  across  the  country,  I  believe  that 
does  address  that  need  in  a  proper  and  responsible  manner. 

As  I  conclude,  Mr.  Chairman,  the  Court  decision  that  has  been  a 
thorn  in  the  sides  of  all  involved  with  the  Edwards  Aquifer,  is 
something  that  should  come  after  the  fact,  not  before  the  fact.  Let 
the  incentive  be  not  court  flogging,  but  rather  the  incentive  to 
have  property  values  assessed;  if  there  are  diminished  property 
values,  let  there  be  compensation.  Let  there  be  the  driving  force, 
the  incentive,  based  upon  a  community,  a  region,  to  take  care  of 
their  own  needs  and  not  be  forced  upon  by  the — what  I  believe  are 
unfair,  fundamentally  flawed  mandates  by  the  Endangered  Species 
Act. 

Thank  you,  Mr.  Chairman,  and  members  of  the  panel.  I  look  for- 
ward to  responding  to  any  questions  you  may  have. 

[The  prepared  statement  of  Mr.  Loeffler  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Laughun.  Thank  you.  Congressman. 

Next  we  will  hear  from  Mr.  Bartell  Zachry. 

STATEMENT  OF  BARTELL  ZACHRY,  CHAIRMAN,  ECONOMIC 
DEVELOPMENT  FOUNDATION 

Mr.  Zachry.  Thank  you,  Mr.  Chairman  and  members  of  the 
Committee.  My  name  is  Bartell  Zachry,  I  am  Chairman  of  H.B. 
Zachry  &  Company,  a  company  headquartered  here  in  San  Anto- 
nio. I  am  here  today  in  the  capacity  of  the  Chairman  of  the  Eco- 
nomic Development  Foundation  of  San  Antonio.  We  work  very 
closely  with  the  city  and  with  the  county,  and  also  with  various 
chambers  of  commerce  within  the  county.  Our  role  is  a  responsibil- 
ity for  industrial  recruitment  of  jobs  and  opportunity  for  our  citi- 
zens in  this  community. 

Public  and  legislative  concerns  about  environmental  quality  pro- 
duced the  Endangered  Species  Act;  but  a  sufficient  period  of  time 
has  now  elapsed  that  warrant  a  reassessment  to  see  the  shortcom- 
ings of  some  of  its  implementation.  You  are  to  be  commended  for 
coming  to  San  Antonio  because  of  the  recent  Edwards  Aquifer 
matter  and  to  hear  first-hand  some  of  the  things  that  that  has  im- 
posed. 
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The  Federal  District  Court's  review  of  this  Act  illustrates  the 
need  for  congressional  action.  Our  mayor  observed  some  of  the  lim- 
itations that  the  Court  could  still  impose  on  this  region.  Frankly,  it 
would  be  disastrous.  The  importance  of  the  threatened  species,  or 
critters,  they  are  often  referred  to,  to  the  maintenance  of  our  eco- 
systems was  not  pertinent,  nor  were  the  livelihood  and  quality  of 
life  of  millions  of  people  of  this  region.  We  remain  hopeful,  howev- 
er, that  the  Federal  District  Court  will  dismiss  the  suit  because  of 
the  outstanding  legislative  compromise  just  crafted  by  the  Texas 
Legislature. 

I  would  like  to  highlight  just  briefly  the  economic  impact  to  our 
local  community,  should  pumping  limits  be  imposed.  The  source  of 
the  figures  is  the  affidavit  by  Ray  Ferryman,  which  is  already  in- 
cluded in  the  information.  I  will  not  review  that.  What  it  essential- 
ly did  was  point  out  that,  in  the  event  of  a  proportional  reduction 
by  the  users,  under  the  terms  of  the  Court  challenge,  that  there 
would  be  a  reduction  in  total  spending  of  7.5  billion,  a  reduction  in 
total  output  of  4.3  billion,  a  reduction  in  personal  income  of  2.5  bil- 
lion, a  reduction  in  wages  and  salaries  of  two  billion,  a  reduction  in 
retail  sales  of  one  billion;  but,  just  as  importantly,  perhaps  more  so, 
a  permanent  loss  of  over  a  hundred  thousand  jobs. 

The  Economic  Development  Foundation  is  currently  working 
with  66  active  corporate  prospects  who  must  be  reassured  that  the 
issues  of  control  and  costs  of  water  in  this  region  are  being  re- 
solved. The  State  legislation  has  gone  a  long  way  to  assure  busi- 
nesses that  they  have  or  will  have  a  dependable  source  of  water. 
We  remain  hopeful  that  the  District  Court  will  agree. 

Many  of  these  66  companies  that  are  referenced  are  manufactur- 
ers. The  categories  include  metal  working,  industrial  machining, 
computer  equipment,  electronic  equipment  and  food  processing. 
Water  is  an  important  resource  in  these  processes  and  is  a  key  cri- 
teria used  in  site  selection. 

Whether  the  North  American  Free  Trade  Agreement  is  ratified 
immediately  or  not,  San  Antonio's  growing  partner  to  the  south, 
Mexico,  will  be  providing  tremendous  opportunities  for  business  de- 
velopment, including  food  processing,  which  is  important  to  this 
community.  Our  community  is  in  a  much  better  location  to  serve 
Mexican  markets,  which  will  need  tremendous  amounts  of  foot 
items.  San  Antonio  has  the  potential  for  becoming  a  processing 
center  for  Mexican  agricultural  products  geared  for  U.S.  consump- 
tion. 

The  Foundation  urges  this  Committee  to  consider  amendments 
which  provide  a  proper  balance  between  animal  and  plant  species, 
people,  jobs,  quality  of  life.  A  dependable,  predictable  water  supply 
is  essential  to  this  region's  economic  future.  It  is  our  belief  that 
amendments  to  the  Act  which  provide  for  the  consideration  of  indi- 
viduals, communities  and  their  livelihood  are  essential,  to  reflect 
the  needs,  desires  and  aspirations  of  our  great  nation. 

Thank  you,  Mr.  Chairman,  for  the  opportunity  to  represent  the 
Economic  Development  Foundation  of  San  Antonio. 

[The  prepared  statement  of  Mr.  Zachry  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Laughun.  Thank  you,  Mr.  Zachry. 
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The  next  witness  is  David  Langford.  Mr.  Langford,  please  pro- 
ceed. 

STATEMENT  OF  DAVID  LANGFORD,  EXECUTIVE  VICE 
PRESIDENT,  TEXAS  WILDLIFE  ASSOCIATION 

Mr.  Langford.  Thank  you,  Mr.  Chairman,  Congressman  Fields, 
and  Congressman  Bonilla.  My  name  is  David  K.  Langford.  I  thank 
you  for  allowing  me  to  testify.  I  am  here  representing  the  Texas 
Wildlife  Association.  Guess  what?  Even  though  we  are  not  from  the 
Government,  we  are  still  here  to  help. 

TWA's  membership  is  composed  primarily  of  landowners,  educa- 
tors, biologists  and  researches,  whose  main  objectives  are  the  con- 
servation and  management  of  wildlife  habitat  and  wildlife  re- 
sources. Our  membership  controls  millions  and  millions  of  acres  of 
this  wildlife  habitat  in  Texas.  We  feel  that  the  stated  purpose  and 
the  intent  of  the  Endangered  Species  Act  is  beyond  reproach.  How- 
ever, we  are  disturbed  by  the  way  the  Act  is  currently  being  irra- 
tionally interpreted  and  senselessly  administered,  as  we  have  al- 
ready heard  here  and  in  San  Marcos  today. 

My  written  statements  will  review  most  of  these  concerns,  so  I 
will  direct  my  testimony  toward  two  problems  not  usually  ad- 
dressed. The  first  area  of  our  dismay  centers  around  misconcep- 
tions of  the  word  landowner.  We  have  discovered,  in  ongoing  ESA 
discussions,  that  the  landowner's  point  of  view  is  represented  only 
by  developer  interests.  Remember  that  TWA  represents  the  private 
owners  of  millions  of  acres  of  wildlife  habitat.  Furthermore,  our 
landowner  members,  because  of  long  established  traditions  and 
values,  have  no  desire  to  build  apartments,  golf  courses  or  shopping 
malls,  or  to  over-graze,  strip  mine  or  dump  toxic  waste  on  their 
land.  We  want  to  keep  our  land  as  ideal  habitat  for  all  species  of 
wildlife  and  livestock  and  people.  We  are  not  subdividers,  we  are 
providers  of  wildlife  habitat.  There  is  big  difference  between  those 
points  of  view,  and  our  position  has  gone  unheeded  until  now. 

The  second  set  of  doubts  surrounding  ESA  considerations,  lie  in 
the  absolute  lack  of  any  incentives  to  remain  exemplary  stewards 
of  our  land.  Here,  again,  we  are  referring  to  a  non-traditional  defi- 
nition of  incentives.  We  do  not  imply  feeding  at  the  Government 
trough  or  dipping  handfuls  of  Government  pork. 

Let  me  explain  what  we  mean.  Suppose  our  TWA  membership 
fervently  desires  to  manage  for  endangered  species.  Their  efforts 
would  not  be  counted,  even  if  they  followed  a  recovery  plan  to  the 
letter.  Assume,  for  example,  that  a  TWA  member  in  Travis  County 
offers  to  enter  into  a  contract  with  the  U.S.  Fish  and  Wildlife  Serv- 
ice to  provide  management  of  his  10,000  acres  of  prime  golden- 
cheeked  warbler  habitat  to  the  benefit  of  the  species. 

Now,  since  the  Fish  and  Wildlife  Service  says  41,000  acres  are 
needed  in  that  county;  and  remember  we  are  going  to  provide 
10,000  acres — that  means  only  31,000  now  need  to  be  acquired, 
right?  Wrong.  Private  efforts  are  not  recognized  as  part  of  the 
equation.  So,  where  is  the  incentive  to  help  if  your  actions  do  not 
count? 

By  the  same  token,  beneficial  private  activities  are  not  protected 
from  legal  difficulties.  If  that  same  TWA  member  signs  an  agree- 
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merit  with  the  Fish  and  Wildlife  Service  to  manage  his  land  for 
himself  and  for  endangered  species,  there  is  still  nothing  to  protect 
him  from  a  lawsuit  from  some  group  that  disagrees  with  his  rota- 
tional grazing  system,  his  fencing  repairs,  or  the  color  of  his  front 
gate.  So,  if  my  actions  do  not  count  toward  species  recovery  and,  if 
my  Government  will  not  protect  me  from  outside  suits  stemming 
from  the  fact  that  I  am  now  in  the  public  eye  because  of  my  efforts 
to  follow  their  recommendations,  again,  where  is  the  incentive  to 
help? 

In  conclusion,  let  me  summarize  our  main  concerns.  All  land- 
owners are  not  developers.  Some  want  to  dedicate  their  lives  and 
their  land  to  conserving  wildlife  habitat.  Why  not  accept  their 
help?  Why  not  provide  them  with  some  no-cost  incentives — no-cost 
incentives,  like  counting  their  efforts  and  protecting  them  from  the 
maneuvers  of  fund-raising  entities?  We  want  to  help.  We  can  help. 
We  will  help,  if  you  will  but  allow  us  to  do  so. 

Thank  you.  I  will  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Langford  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Laughlin.  Thank  you,  Mr.  Langford. 

Next  will  be  Ms.  Angela  Flores  Beck  from  the  Lower  Colorado 
River  Authority,  the  Chair  of  that  Authority.  Welcome,  Angela. 

STATEMENT  OF  ANGELA  BECK,  CHAIRMAN,  LOWER  COLORADO 

RIVER  AUTHORITY 

Ms.  Beck.  Thank  you.  Chairman  Laughlin,  Committee  members 
Fields  and  Bonilla.  As  Congressman  Laughlin  said,  I  am  Angela 
Flores  Beck,  Chair  of  the  Board  of  Directors  of  the  Lower  Colorado 
River  Authority. 

Let  me  begin  by  saying  I  appreciate  the  opportunity  to  appear 
before  the  Subcommittee  on  Natural  Resource  and  the  Environ- 
ment to  testify  on  the  Endangered  Species  Act.  The  Act  is  one  of 
the  cornerstones  of  environmental  law.  It  seeks  to  protect  the  bio- 
logical resources  of  this  country.  The  Lower  Colorado  River  Au- 
thority, or  LCRA,  is  a  regional  entity,  whose  mandate  is  to  manage 
and  protect  the  natural  resources  of  its  10-county  district.  As  such, 
we  support  the  goals  of  the  Act  and  have  some  direct  experience 
that  I  would  like  to  share  with  the  Committee  members  today. 

The  Lower  Colorado  River  Authority  is  an  agency  of  the  State  of 
Texas  created  in  1934  to  provide  electricity,  flood  control  and  natu- 
ral resource  conservation.  We  serve  over  800,000  customers  in  50 
counties  with  electricity,  making  us  the  eighth  largest  utility  in  the 
State.  The  sale  of  electricity  and  water  provides  revenues  for  elec- 
tric operations  as  well  as  supports  our  activities  in  water  quality 
protection,  soil  conservation  and  recreation. 

One  might  say  that  our  bifurcated  mission  as  a  regional  author- 
ity presents  divergent  tensions.  On  the  one  hand,  we  are  a  utility 
that  must  construct  and  maintain  power  lines  in  a  large  geograph- 
ic area  within  which  we  can  find  four  plants  and  23  animals  which 
are  on  the  endangered  species  list.  We  have,  nevertheless,  been 
proactive  in  maintaining  our  goal  of  no  "takes"  by  including  en- 
dangered species  considerations  in  planning  our  projects,  which 
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have  included  the  surveying  of  our  14,000  acres  and  450  miles  of 
transmission  lines. 

On  the  other  hand,  our  larger  legislative  mandate  to  manage  and 
conserve  the  soil,  water  and  wildlife  within  our  district  creates  re- 
sponsibilities that  go  beyond  strict  compliance  with  the  Act.  As  a 
result,  we  have  put  enormous  energy  into  the  development  of  the 
Balcones  Canyonlands  Conservation  Plan,  BCCP,  for  Travis  County 
because,  in  our  role  as  a  regional  entity,  we  recognize  the  benefits 
of  a  regional,  multi-species  approach  to  the  protection  of  species 
and  ecosystems.  Legislative  recognition  and  validation  of  this  ap- 
proach would  place  a  priority  on  it  and  move  the  Act  toward  better 
protection  of  the  ecosystems  the  Act  was  designed  to  preserve.  Sim- 
plification of  the  10(a)  permitting  process  to  better  mirror  the  Sec- 
tion Seven  process  would  be  helpful. 

We  at  LCRA  believe  that  the  benefits  of  a  regional  approach  go 
beyond  habitat  protection.  Such  an  approach  would,  among  other 
things,  allow  economic  development  to  proceed,  as  well  as  enhance 
water  quality  protection,  soil  conservation  and  recreational  oppor- 
tunities. 

Other  suggestions,  that  from  our  experience,  would  strengthen 
the  Act  include:  Number  one.  Additional  resources  for  the  U.S. 
Fish  and  Wildlife  Service  are  needed  to  clear  out  the  backlog  of 
candidate  species  and  recovery  plans.  This  would  allow  the  Service 
to  focus  resources  on  multi-species  regional  plans  that  address  not 
only  endangered  species,  but  also  those  that  are  not  yet  listed. 
Without  attending  to  this  backlog,  we  will  not  get  ahead  of  the  ex- 
tinction curve. 

Second.  Better  coordination  among  the  Federal,  State  and  local 
agencies  involved  in  the  listing  and  recovery  planning  process  is 
needed.  Cooperative  management  agreements,  much  like  that  envi- 
sioned by  the  BCCP,  are  examples  of  such  coordination.  Agree- 
ments like  these  could  result  in  conservation  measures  that  serve 
to  prevent  the  species  from  becoming  listed  in  the  first  place.  In 
the  BCCP,  for  instance,  the  inclusion  of  the  Barton  Springs  sala- 
mander, which  is  not  currently  listed,  has  been  discussed. 

Last.  More  involvement  by  those  affected  by  the  recovery  plan- 
ning process  would  be  helpful.  The  concern  most  often  raised  by 
landowners  to  those  of  us  out  in  the  field  is  that  information  col- 
lected on  endangered  species  will  harm  property  values  and/or  the 
landowners'  ability  to  use  the  land  as  needed.  If  we  are  to  be  suc- 
cessful in  our  goals  of  species  and  ecosystem  protection,  particular- 
ly in  Texas,  where  95  percent  of  the  land  is  privately  owned,  this 
concern  must  be  addressed.  Additional  public  involvement  in  this 
process  would  help. 

I  appreciate  the  opportunity  to  share  LCRA's  experiences  with 
you  today.  We  believe  the  Act  and  its  goals  are  fundamentally 
sound.  We  think  that  the  suggestions  made  today,  if  accepted, 
would  improve  it.  We  also  want  to  emphasize  that  the  Act,  beyond 
habitat  preservation,  carries  additional  benefits,  enhanced  water 
quality  protection  and  recreational  opportunities  being  the  most 
obvious. 

Thank  you  again  for  your  attention.  I  will  be  happy  to  answer 
any  questions  at  the  appropriate  time. 
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[The  prepared  statement  of  Ms.  Beck  can  be  found  at  the  end  of 
the  hearing.] 
Mr.  Laughun.  Thank  you,  Angela. 
Next  will  be  David  Braun.  David,  please  proceed. 

STATEMENT  OF  DAVID  BRAUN,  STATE  DIRECTOR  AND  VICE 
PRESIDENT,  THE  NATURE  CONSERVANCY  OF  TEXAS 

Mr.  Braun.  Gentlemen,  thank  you  for  the  opportunity  to  address 
you  today.  My  name  is  David  Braun.  I  am  the  Vice  President  of  the 
Nature  Conservancy,  and  State  Director  of  our  Texas  Chapter, 
which  is  based  here  in  San  Antonio. 

The  Nature  Conservancy  of  Texas  is  a  private,  science-driven 
wildlife  conservation  organization.  We  are  committed  to  the  use  of 
private  sector  resources  to  accomplish  conservation  throughout  the 
State.  We  have  22,000  members  in  Texas.  We  own  and  manage 
45,000  acres  of  private  wildlife  refuges  at  32  sites.  Every  one  of 
those  has  endangered  species.  We  cooperate  with  150  private  land- 
owners throughout  the  State  who  manage  about  300,000  acres  of 
land  committed  to  wildlife  conservation.  Almost  every  one  of  those 
individuals  has  endangered  species  habitat  on  their  property.  We 
also  cooperate  with  public  agencies,  both  Federal  and  State,  who 
are  in  the  resource  man£igement  business.  Through  our  cooperative 
agreements  with  them,  we  have  helped  to  protect  about  300,000 
acres  of  conservation  land  in  the  State. 

Today,  I  am  addressing  you  because  of  our  experience  with  the 
Balcones  Canyonlands  Conservation  Plan  and  the  Edwards  Aqui- 
fer. For  three  and  a  half  years,  at  the  beginning  of  the  Balcones 
Canyonlands  effort,  I  chaired  the  Committee  that  was  developing 
that  plan.  The  Nature  Conservancy  stepped  out  of  its  normal  role 
of  land  acquisition  and  management  to  serve  as  a  mediator  and  re- 
search fellow,  and  to  provide  resources  for  the  development  of  that 
plan. 

While  the  Nature  Conservancy  supports  the  reauthorization  of 
the  Act,  in  the  five  years  that  I  have  been  working  here  in  Texas 
with  the  Balcones  Canyonlands  effort  and  the  Edwards  Aquifer 
effort,  I  have  learned,  and  the  Nature  Conservancy  has  learned 
that  there  are  problems  and  inequities  with  the  Act  and  that  the 
Act  could  be  improved  when  it  is  reauthorized. 

I  want  to  mainly  talk  to  you  today  about  the  Edwards  Aquifer. 
Let  me  first  mention  a  few  ways  in  which  habitat  conservation 
plans  and  other  aspects  of  the  Act  could  be  improved  to  make  the 
Act  more  workable.  First  of  all,  in  the  five  years  that  I  worked  on 
the  Balcones  Canyonlands  Conservation  Plan,  it  became  clear  that 
the  Act  needed  to  give  much  more  guidance  on  the  development  of 
habitat  conservation  plans,  so  that  the  procedures  do  not  take  so 
long.  A  plan  that  we  thought  could  be  done  in  two  and  a  half 
years,  has  now  taken  five  and  will  probably  take  another  several 
years  to  be  completed.  Much  of  this  could  have  been  avoided  by 
clear  guidance  in  the  Act  and  in  the  supporting  regulations. 

In  addition,  upfront  money  for  planning  and  research  could  have 
made  the  process  go  much  quicker  and  prevented  many  of  the  in- 
equities that  private  property  owners  and  people  interested  in  eco- 
nomic development  have  experienced. 
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The  third  point.  It  is  clear,  after  working  with  the  Act  that  there 
need  to  be  incentives  for  private  landowners  to  work  under  the  Act 
to  protect  endangered  species.  Now,  there  are  only  disincentives 
under  the  Act.  There  could  be  much  more  done  to  encourage  pri- 
vate landowners.  In  Texas,  where  95  percent  of  the  land  is  private- 
ly-owned, the  ultimate  success  of  the  Act's  goals  requires  that  we 
engage  the  private  landowners  in  the  effort.  Finally,  the  Act 
should  be  used  to  look  at  much  broader  systems.  Ecosystem-wide 
concerns  can  be  addressed  under  the  Act.  Right  now,  the  imple- 
mentation is  being  directed  at  individual  species.  This  is  not  an  ef- 
ficient approach. 

Now,  to  switch  to  the  Edwards  Aquifer  issue  for  a  moment.  I 
first  want  to  cut  through  some  of  the  rhetoric  that  has  been  preva- 
lent in  our  area.  There  are  too  many  people  trying  to  say  that, 
with  the  Edwards  Aquifer  we  have  a  case  of  people  versus  the  en- 
dangered species,  jobs  versus  animals,  and  this  not  really  the  case. 
I  am  here  to  support  the  position  that,  with  the  Edwards  Aquifer, 
we  have  a  clear  case  of  people  versus  people — that  the  allocation  of 
water  between  competing  human  interests  is  what  is  driving  this 
issue.  It  is  unfortunate  that  the  Endangered  Species  Act  has  been 
called  into  play  as  a  final  resort  to  protect  the  private  property 
rights  and  economic  interests  of  people  in  San  Marcos  and  in  New 
Braunfels  and  other  parts  of  the  State  who  depend  on  the  Aquifer, 
but  will  lose  it  first. 

We  believe  that  these  issues  can  be  resolved  on  a  people-to-people 
basis,  but,  we  need  less  rhetoric  and  more  good  concerted  effort  to 
work  together,  driven  by  good  science.  Let  me  mention  a  couple  of 
ways  in  which  good  science  could  improve  the  implementation  of 
the  Act.  The  Fish  and  Wildlife  Service  issued  requirements — flow 
requirements,  based  on  the  needs  of  the  species.  These  are  based  on 
best  available  science,  but  they  do  not  take  into  account  seasonable 
changes  in  the  species'  needs.  The  Nature  Conservancy  is  helping 
to  organize  and  fund  additional  research  that  will  improve  these 
recommendations  and  possibly  free  up  more  water  for  economic 
uses. 

The  lawsuit  targeted  flexible  withdrawal  numbers  that  can  be 
changed,  if  additional  research  is  done.  We  are  also  seeing  an  op- 
portunity to  provide  more  water  for  people,  if  the  additional  re- 
search can  be  done. 

I  see  I  am  out  of  time.  Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Braun  can  be  found  at  the  end  of 
the  hearing.] 

Mr.  Laughlin.  Thank  you,  David. 

Next  will  be  Mr.  Glenn  Longley.  Mr.  Longley,  please  proceed. 

STATEMENT  OF  GLENN  LONGLEY,  MEMBER,  SAN  MARCOS 

RECOVERY  TEAM 

Mr.  Longley.  Thank  you,  Congressman  Laughlin,  Congressman 
Fields  and  Congressman  Bonilla.  I  appreciate  the  opportunity  to 
have  a  chance  to  address  this  Subcommittee.  As  we  are  all  aware, 
in  the  recent  session  of  the  Texas  Legislature,  we  did  get  legisla- 
tion passed  which  does  much  to  establish  management  of  the  aqui- 
fer and  provide  a  basis  for  protection  of  spring  flow  and,  therefore, 
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the  species  have  been  provided  protection  by  the  U.S.  Endangered 
Species  Act.  Had  it  not  been  for  this  act,  we  would  not  have  man- 
agement or  even  the  potential  for  management  of  this  vital  re- 
source. Passage  of  this  bill  would  not  have  occurred  without  the 
treat  of  Federal  Intervention. 

Just  to  mention  some  other  kinds  of  threats,  during  January  of 
1991,  a  threat  to  the  system  involved  the  drilling  and  flowing  of  the 
largest  well  in  the  world.  The  owner  is  now  requesting  a  permit 
from  the  Texas  Water  Commission  to  discharge  and  therefore  flow 
an  average  of  55.3  million  gallons  per  day,  or  slightly  more  than 
62,000  acre  feet  per  year.  For  perspective,  the  1956  recharge  to  the 
Edwards  Aquifer  was  43,700  acre  feet.  This  activity  seems  to  me  to 
illustrate  the  problem  of  not  having  management.  Unless  ground- 
water controls  are  imposed  and  are  enforced  in  such  a  manner  as 
to  hold  the  aquifer  levels  above  historical  levels,  there  will  be  the 
potential  for  destruction  of  unique,  highly-diverse  groundwater  and 
spring  ecosystems  by  the  encroachment  of  poor-quality  water  or  by 
de-watering  some  areas  where  organisms  live.  It  is  in  the  best  in- 
terest of  the  region,  environmentally  and  economically  to  manage 
the  water  resources  of  the  region  conjunctively.  Companies  will  not 
want  to  locate  in  an  area  that  does  not  have  an  assured  supply  of 
good  quality  water. 

It  will  be  in  the  economic  best  interest  of  San  Antonio  and  the 
rest  of  the  region  to  look  for  additional  ways  to  supply  water  for 
the  region's  needs.  These  ways  will  include,  among  other  things, 
conservation,  re-use,  water  markets  and  alternative  sources.  The 
mechanism  that  provided  the  necessary  stimulus  for  doing  some- 
thing that  was  essential  for  the  well-being  of  the  region's  future 
was  the  presence  of  the  Endangered  Species  Act. 

I  am  not  hesitant  to  request  the  continuation  of  this  important 
Act  for  the  preservation  of  biodiversity.  I  would  think  that  if  modi- 
fication is  necessary,  it  should  be  in  the  area  of  inclusion  of  entire 
ecosystems  in  the  protective  language.  Our  Government  should  be 
bound  by  an  ecological  version  of  the  Hippocratic  Oath,  to  take  no 
action  that  knowingly  endangers  biodiversity.  This  responsibility 
should  be  no  less  important  than  that  to  public  health  or  national 
defense.  The  preservation  of  species  for  future  generations  is 
beyond  the  capacity  of  individuals  or  powerful  private  institutions. 
Biodiversity  should  be  considered  an  irreplaceable  public  resource. 
It  is  not  within  our  capacity  to  understand  the  value  of  this  re- 
source until  we  better  know  its  extent,  and  know  how  it  contrib- 
utes to  the  fitness  or  ecological  well-being  of  our  natural  world. 

I  would  like  to  also  mention  that  I  am  also  a  rancher.  I  also  have 
a  cow-calf  operation  in  West  Texas.  I  grew  up  on  ranches  and 
farms  in  Central  Texas.  I  also  have  an  appreciation  of  the  land  and 
what  many  appear  to  think  of  as  a  personal  property  right — ^that  is 
the  right  of  capture  of  water,  which  has  been  so  much  the  central 
issue  of  this  argument  over  the  Eldwards  Aquifer. 

I  would  like  to  mention  just  one  thing  with  regard  to  the  right  of 
capture.  Water  is  a  natural  resource,  just  like  fish  and  wildlife  are 
natural  resources.  None  of  us  have  the  ability  to  go  and  catch  all  of 
the  fish  we  want,  or  go  and  kill  all  of  the  deer  we  want.  The  reason 
for  that  is  that  these  resources  which  are  benefits  to  the  entire 
public,  are  managed  for  the  benefit  of  the  entire  public.  I  am  cer- 
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tainly  concerned  with  loss  of  rights  without  compensation,  but  I  am 
also  concerned  with  the  future  generations  having  things  around 
that  we  enjoy  and  appreciate  so  much. 

I  appreciate  the  opportunity  to  make  these  remarks  to  the  Com- 
mittee. Our  written  remarks  are  more  inclusive  of  other  informa- 
tion. Thank  you.  I  will  be  glad  to  answer  questions. 

[The  prepared  statement  of  Mr.  Longley  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Laughun.  Thank  you,  Mr.  Longley.  That  concludes  all  of 
the  testimony  of  the  witnesses.  However,  I — Mr.  Cullinan,  I  have 
the  letter — you  were  invited  to  accompany  General  McDermitt,  but 
I  understand  that  you  brought  a  prepared  statement,  which  will  be 
a  part  of  the  official  record  of  this  hearing.  I  also  understand  you 
expect  to  testify? 

Mr.  Cullinan.  Well,  I  was  advised  that  I  would  testify.  I  was  ad- 
vised that  I  was  to  be  here  at  this  time  in  order  to  testify. 

Mr.  Laughun.  Well,  we  are  not  going  to  send  you  home  disap>- 
pointed.  So,  you  have  got  time.  You  watch  this  light,  and  please 
proceed. 

STATEMENT  OF  JOE  CULLINAN,  CULLINAN  AND  ASSOCIATES 

Mr.  Cullinan.  My  name  is  Joe  Cullinan.  I  am  a  farm  and  ranch 
broker,  and  am  testifying  on  behalf  of  the  Texas  Association  of  Re- 
altors. 

The  Endangered  Species  Act,  as  currently  interpreted  and  en- 
forced by  Federal  authorities,  has  caused,  is  causing  and  will  con- 
tinue to  cause  consternation  in  the  real  estate  industry,  especially 
in  that  portion  of  the  industry  involved  with  rural  property  sales 
and  management.  The  specter  of  having  a  property,  an  area,  or  a 
county  designated  as  "habitat"  of  endangered  species  or  the  desig- 
nation of  a  "species"  as  endangered  on  any  land  is  enough  to  effec- 
tively diminish  the  owner's  individual  property  rights,  as  we  have 
known  and  recognized  those  rights  since  the  founding  of  the 
nation.  The  matter  is  compounded  in  its  gravity  when  such  find- 
ings of  "species"  and  "habitat"  are  based  on  faulty  science,  with 
little  or  no  public  notice  or  opportunity  for  public  input. 

What  is  the  effect  of  such  designation  on  a  property  owner,  a 
prospective  buyer  of  the  property,  a  lending  institution,  the  com- 
munity? The  property  owner  finds  he  no  longer  has  all  of  the  op- 
tions for  full  use  of  his  property  to  build  a  fence  or  barn  where  he 
chooses,  to  clear  land  for  cultivation,  to  chop  wood  for  his  fireplace 
or  to  arrange  adequate  working  capital  for  his  agricultural  endeav- 
or due  to  diminished  property  value. 

The  prospective  buyer  of  land  is  inhibited  due  to  reduction  or  re- 
striction of  normally  enjoyed  property  rights  usually  accompanied 
such  land  purchased,  and  either  turns  away  from  the  land,  or 
offers  substantially  less  than  the  market  value  of  the  land,  were 
the  designation  not  in  place. 

The  lending  institutions,  as  most  prudent  institutions  would, 
would  substantially  reduce  the  amount  they  would  lend  on  the 
land,  due  to  the  uncertainty  of  the  value  of  the  land  were  they  to 
acquire  it  on  default. 
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The  community  would  suffer,  due  to  diminished  property  value 
affecting  their  bonding  base,  and  reduction  of  taxes  obtained  from 
the  property,  not  to  mention  the  financial  benefit  from  the  circula- 
tion of  funck  generated  by  a  thriving  enterprise  in  the  community. 

The  Endangered  Species  Act  is  being  invoked  by  environmental- 
ists to  establish  case  law  throughout  the  country.  We  are  experi- 
encing such  in  the  case  of  the  Edwards  Aquifer  and  the  snail 
darter,  et  al.  This  sequence  prompts  State  legislation  or  local  man- 
dates that  are  hastily  devised  and  very  often  based  on  poor,  little 
or  no  viable  corroborative  science. 

The  real  estate  industry  supports  and  endorses  the  spirit  and 
intent  of  the  Endangered  Species  Act.  Our  industry  objects  to  the 
methods  by  which  the  Act  is  implemented  and  the  contorted 
manner  in  which  the  Act  is  interpreted.  This  is  the  only  law  in 
which  illegally-  obtained  evidence  can  be  used  against  a  landowner 
who  inadvertently  or  advertently  violates  the  "taking"  provisions 
of  the  Act. 

The  law  is  broken.  The  listing  of  species,  subspecies  and  popula- 
tion segments  is  ill-defined,  unscientific,  ambiguous,  fraught  with 
loopholes  that  can  be  used,  and  is  used  by  individuals  and  organiza- 
tions to  further  their  personal  agenda.  The  current  list  contains 
species  that  can  never  be  saved.  The  cost  of  implementing  the  law 
as  currently  interpreted  and  for  the  species  listed  to  be  protected, 
is  beyond  the  capacity  of  the  Fish  and  Wildlife  Service,  as  well  as 
the  Department  of  the  Interior  and  the  citizen  taxpayer.  The  finan- 
cial impact  on  the  community 

Mr.  Laughun.  Mr.  Cullinan,  you  need  to  wrap  it  up. 

Mr.  CuLUNAN.  I  am  off.  I  am  finished.  OK.  I  appreciate  the  op- 
portunity. 

[The  prepared  statement  of  Mr.  Cullinan  can  be  found  at  the  end 
of  the  hearing.] 

Mr.  Laughlin.  Your  statement  is  an  official  part  of  this  record, 
and  we  thank  you  for  being  here. 

This  Committee  is  operating  under  some  time  constraints,  be- 
cause the  Chairman  of  the  Full  Committee  is  expecting  all  of  the 
staff  that  has  been  making  this  happen  today  to  be  I  think  in  Cali- 
fornia tomorrow  to  continue  these  hearings. 

Now,  Congressman,  Loeffler,  I  want  to  ask  you — ^you  and  others 
from  this  immediate  area  have  been  critical  of  the  Endangered 
Species  Act  and  the  role  it  played  in  the  Edwards  Aquifer  problem 
that  has  been  ongoing  here  for  a  number  of  years.  My  question  to 
you  is  do  you  think  there  would  have  been  the  pressure  on  all  of 
the  parties  involved  to  pass  the  Edwards  Aquifer  legislation  that 
just  got  passed  and  has  now  been  touted — and  I  think  very  proper- 
ly touted — if  there  had  not  been  the  Endangered  Species  Act  to  get 
everybody  in  the  corral  to  settle  this  problem? 

Mr.  Loeffler.  Mr.  Chairman,  your  observation  is  indeed  a  very 
sound  observation.  Obviously,  there  were  competing  interests  from 
the  west,  from  the  San  Antonio  area,  and  from  the  east,  in  your 
area. 

The  question  as  to  whether  the  Endangered  Species  Act  is  the 
catalyst  that  brought  people  together,  I  would  say  to  you  that  more 
it  was  an  over-reaching  of  the  Federal  Court  system  that  brought 
ultimately  the  people  together  in  this  situation.  I  believe,  however. 
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that  there  can  be  a  better  incentive,  one  that  does  not  create  tur- 
moil, personal  ill-vdll,  one  part  of  a  very  close  regional  group  of 
people  versus  another. 

I  think  that  the  legislation  which  you  and  Congressman  Fields 
and  Congressman  Bonilla  have  introduced  in  Washington  creates 
the  incentive  in  a  better  way.  That  is  to  create  an  opportunity  for 
diminished  values  of  land  to  be  compensated,  to  create  an  opportu- 
nity whereby  a  plan  brought  together  by  peoples,  both  in  Govern- 
ment and  outside  Government  to  be  put  into  effect,  without  the 
fear  and  intrusion  frustrating  litigation  to  allow  this  to  occur.  That 
is  incentive.  Because,  if  it  does  not  occur,  then  you  will  have  a 
repeat  of  what  we  have  all  experienced  in  this  area  of  Texas. 

So,  in  theory,  I  must  respond  to  you  that  yes,  the  Endangered 
Species  was  the  driving  force.  I  believe  there  can  be  a  better  way  in 
which  people  can  come  together,  based  upon  the  legislation  which 
you,  Congressman  Fields,  Congressman  Bonilla  and  others  have  in- 
troduced. 

Mr.  Laughun.  Thank  you.  Congressman.  Those  are  all  of  the 
questions  I  have. 

Next,  I  would  jdeld  to  the  gentleman  from  Humble,  Texas,  the 
Senior  Republican  on  the  Merchant  Marine  and  Fisheries  Full 
Committee,  Mr.  Fields. 

Mr.  Fields.  Mr.  Laughlin,  let  me  try  to  follow-  up  just  a  moment 
along  that  same  line  of  thinking.  You  and  I  have  had  the  opportu- 
nity to  discuss  this  privately.  I  think  Mr.  Braun  earlier  talked 
about  this  really  being  a  divided  issue — that,  on  the  one  hand,  you 
do  have  an  endangered  species  issue  and,  on  the  other  hand,  you 
have  got  a  water  issue. 

I  do  think,  in  regard  to  the  water  issue,  the  Federal  Government 
does  not  have  a  role.  That  is  a  local,  regional  or,  at  best.  State 
issue.  On  the  other  hand,  you  do  have  an  endangered  species  issue 
that  has  to  be  addressed.  Regardless,  I  mean  those  things — that  h£is 
been  joined  up  to  this  moment,  the  Federal  Judge  has  not  turned 
loose.  Mr.  Zachry,  in  his  testimony,  has  indicated  that  there  has 
been  an  effect  of  the  66  prospects  San  Antonio  is  trying  to  lure. 

My  question  to  you — ^you  are  a  great  legislator  from  this  area,  a 
great  representative.  Now,  you  are  heavily  involved  in  the  business 
community.  Just  exactly  what  impact  has  this  had  and  what 
should  we  be  looking  at?  We  are  trjdng  to  perfect  our  hearing 
today  and  our  record  so  that  when  we  go  back  in  1994  we  can  pull 
out  what  has  been  stated  here  today  and  use  that  in  the  debate. 

Mr.  LoEFFLER.  I  think,  first  of  all,  for  those  of  us  as  citizens  in 
the  Edwards  Aquifer  area,  we  have  come  to  realize  absolutely  that 
the  only  alternative  to  water  is  water.  We  better  accept  that  and 
move  ahead  as  a  group  of  people  resolving  our  own  problems  than 
having  someone  from  Washington  deliver  the  postcard  saying  I  am 
from  Washington  here  to  help  you. 

From  the  standpoint  of  what  the  impact  has  been  in  this  area  of 
Texas,  £is  an  individual,  absolutely  and  directly  involved  in  the  leg- 
islative process  in  Austin  which,  by  the  way,  was  a  callosal  and  ex- 
traordinary process,  there  was  tremendous  ill-will.  That  ill-will,  I 
believe  has  now  gone  away.  I  believe  that  all  parties  had  to  give. 
That  also,  I  believe  has  pulled  us  together  for  the  challenges  ahead. 
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What  about  the  direct  impact  on  the  city  of  San  Antonio?  I 
think,  as  my  colleague  and  friend,  Bartell  Zachry,  can  certainly 
attest,  as  chairman  of  the  Economic  Development  Foundation, 
there  has  been  a  slowdown  in  opportunities  for  people  in  this  city. 
This  is  something  that  cannot  be  overcome?  No.  We  can  deal  with 
it.  We  must  deal  with  it  and  we  will  deal  with  it. 

To  give  you  a  quantification.  Congressman  Fields,  I  am  not  in  a 
position  to  do  that.  Perhaps,  however,  my  friend,  Bartell  Zachry, 
might  be  able  to  expand  a  bit  further  on  that. 

Mr.  Zachry.  How  quickly  can  I  pass  that  football  to  somebody 
else?  There  is  no  question  about  what — I  think,  as  you  pointed  out, 
it  was  a  water  issue  that  the  other  matter  produced  and  yet,  at  the 
same  time,  from  an  economic  development  foundation,  point  of 
view;  but  just  from  good  economic  development  within  the  city,  we 
need  a  total  quality  of  life  within  the  city.  Clearly,  the  Endangered 
Species  Act  does  provide  a  consideration  and  a  dimension.  The 
problem,  for  which  you  all  are  here,  which  we  are  also  grateful,  is 
that  it  in  its  administration  and  in  the  breadth  and  the  consider- 
ation of  the  issue.  In  that  sense,  yes,  there  was  some  influence. 
Clearly,  for  us  to  have  growth  within  our  city  for  jobs  and  for  the 
community,  to  be  able  to  attract  others  to  come  into  this  area,  we 
have  got  to  have  something  that  is  reasonably  foreseeable,  that  you 
can  have  a  reasonable  expectation  of  what  is  to  come.  With  that 
kind  of  sword  of  democleve  there  is  just  no  chance  of  something 
like  that  happening.  That  is  what  really  needs  to  be  addressed. 

Mr.  Laughlin.  Next  we  will  recognize  the  gentleman  from  San 
Antonio,  who  represents  a  district  larger  than  29  of  our  States, 
Congressman  Bonilla. 

Mr.  Bonilla.  Thank  you,  Greg. 

Mr.  Zachry,  I  was  particularly  interested  in  your  testimony 
about  the  current  and  short-term  problems  that  limiting  pumping 
from  the  aquifer  would  create.  Looking  at  Mr.  Loeffler— Congress- 
man Loeffler  addressed  this — just  touched  on  it  briefly — how  we 
would  have  to  adjust  in  South  Texas  to  pumping  limits.  Looking 
into  the  next  century,  what  would  you  foresee?  Have  you  thought 
about  looking  into  whether  you  would  put  Texas — what  South 
Texas  would  look  like  in  the  next  century,  if  we  were  forced  to 
limit  pumping  like  this? 

Mr.  Zachry.  I  think  the  way  that — rather  than  to  hypothesize 
what  we  might  have  done,  with  out  the  passage  of  the  statute  by 
the  State  of  Texas — by  this — by  satisfying  it,  that  is  where  I  would 
rather  look.  With  that,  that  gives  an  opportunity  for  the  city  of 
San  Antonio,  as  an  example,  to  be  able  to  reinvest  in  itself.  It  gives 
us  time  to  make  some  things  work.  It  does  set  a  task  before  us  to 
do  something.  In  that  sense,  that  is — instead  of  non-controlled 
growth,  it  provides  appropriate  growth  within  a  city.  It  gives  us  an 
opportunity  to  do  things.  So,  in  that  sense,  we  can  work  as  a  com- 
munity within  the  way  that  the  legislation  was  passed.  If  we  have 
something  that  just  imposes  with  the  sort  of  immediacy  that  is  sug- 
gested by  a  Federal  Court,  it  is  an  entirely  different  kind  of  a  story. 
Granted,  I  do  not  feel  that  it  would  come  on  that  instantaneous; 
but,  whatever  it  does  would  just  freeze  the  kind  of  development, 
any  expansion,  jobs,  opportunity  until  the  matter  was  sorted  out. 
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which  would  be  a  very  lengthy  process.  We  have  a  solution  in- 
hand,  and  a  solution  will  work,  if  it  is  given  a  chance  to  work. 

Mr.  BoNiLLA.  Thank  you. 

Mr.  Laughun.  This  concludes  the  testimony  and  question  por- 
tion of  the  hearing.  I  want  to  thank  all  of  the  panelists  for  being 
here.  Today  we  have  had  a  very  distinguished  group  of  panelists 
from  the  very  diverse  groups  you  have  heard  represented  earlier.  It 
is  very  important  that  you  participate.  We  thank  you  all  very 
much.  For  the  audience,  thank  you  for  coming.  There  are  cards 
outside,  if  you  want  to  fill  them  out  for  your  comments.  We  thank 
you  for  those.  All  of  you  have  a  good  evening.  Thank  you  very 
much.  The  hearing  is  adjourned. 

[Whereupon,  at  3:30  p.m.,  the  Subcommittee  was  adjourned,  and 
the  following  was  submitted  for  the  record: 
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TESTIMONY  OT   MAYOR  NEL80H  W.  WOLPr, 
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HOUSE  MERCHANT  MARINE  AND  FISHERIES  COMMITTEE 

SAN  ANTONIO,  TEXAS 

JULY  «,  1993 


Mr.  Chairman,  members  of  the  Committee  .  .  . 
As  Mayot  of  San  Antonio,  the  nation's  9th  largest  city, 
I  welcome  you  to  our  city,  and  appreciate  this 
opportunity  to  tell  you  how  the  new  Texas  legislation 
establishing  the  Edwards  Aquifer  Authority  will  enable 
us  to  better  manage  our  natural  resources  .  .  .  and 
comply  with  the  intents  and  purposes  of  the  Endangered 
Species  Act. 

The  purpose  of  this  afternoon's  hearing  is  to  receive 
testimony  on  the  implementation  of  the  Endangered 
Species  Act  as  it  applies  to  our  animal  and  plant 
species,  including  the  fountain  darter,  and  the  Act's 
impacts  on  the  withdrawal  of  water  from  the  Edwards 
Aquifer. 

When  I  testified  on  April  1  before  your  Committee  in 
Washington,  D.C.,  with  U.S.  Secretary  of  Interior, 
Bruce  Babbitt,  I  explained  that  the  Edwards  Aquifer  is 
the  sole  source  of  drinking  water  for  the  city  of  San 
Antonio  and  the  cities  and  residents  of  eight  Texas 
counties  .  .  .  and  indeed,  it  was  the  FIRST  sole  source 
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aquifer  designated  as  such  by  the  U.S.  Environmental 
Protection  Agency  pursuant  to  the  special  provisions  of 
the  Safe  Drinking  Water  Act  of  1974. 

I  informed  the  Committee  that  Federal  Judge  Lucius  D. 
Bunton,  III  had  issued  a  ruling  that  in  order  to 
protect  the  fountain  darter  — '  an  endangered  species  in 
Comal  Springs  —  a  level  of  springflov  must  be  assured 
to  prevent  a  "taking"  of  the  species.   The  Texas  Water 
Commission  calculated  that  annual  pumpage  from  the 
aquifer  could  not  exceed  225,000  acre  feet  —  a  60 
percent  reduction  in  our  current  pumpage  to  achieve  the 
requirements  established  by  the  court  order. 
The  Judge  made  his  ruling  even  though  the  fountain 
darter,  which  is  like  a  little  minnow,  thrives  in  the 
hundreds  of  thousands  in  San  Marcos  Springs,  which  you 
visited  this  morning,  which  has  NEVER  gone  dry  in 
recorded  history. 

Further,  the  Judge  made  his  sweeping  ruling  even  though 
the  Texas  Water  Commission  has  data  that  clearly 
indicates  the  drought  of  the  1950s  was  an  extreme  event 
likely  occurring  only  once  in  a  200-  to  300-year  time 
frame . 

Keep  in  mind  that  the  Judge's  ruling  is  not  about  a  NEW 
project  like  a  dam  or  a  highway  .  .  .  Instead,  he  ruled 
against  an  ONGOING,  HISTORIC  activity  dating  back  more 
than  100  years. 
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Endangered  Species  CAN  survive  in  aore  than  one 
designated  habitat  . . .  when  Comal  Springs  vent  dry  for 
five  and  a  half  nonths  in  the  1950 's  and  the  species 
were  lost  at  that  location,  fountain  darters  from  San 
Marcos  vere  reintroduced  to  Comal  Springs  -  where  the 
number  is  in  excess  of  150,000. 

They  also  survive  in  large  numbers  today  in  San  Marcos 
Springs. 

Fountain  darters  easily  can  be  collected,  maintained 
and  propagated  in  the  laboratory  and  in  refugia. 
Endangered  species  like  the  fountain  darter  can  be 
maintained  in  refugia,  where  they  can  reproduce,  to  be 
reintroduced  to  areas  sensitive  to  drought  conditions 
Indeed,  portions  of  Comal  Springs  habitat  can  be 
preserved  during  all  conditions  using  augmented  flows. 
But  the  Judge  concluded  that  the  Act  did  not  give  him 
the  freedom  to  consider  these  facts. 
Secretary  Babbitt  and  I  both  supported  at  your 
Washington,  D.C.  hearing  —  regional  management  of  the 
Edwards  Aquifer  -  -  which  has  now  been  accomplished 
through  the  enactment  of  the  Edward  Aquifer  Authority 
legislation. 

During  the  signing  ceremony  in  Austin  on  July  11  on  the 
Edwards  Aquifer  Authority  legislation,  I  was  pleased  to 
hear  Secretary  Babbitt  announce  that  his  agency  was 
prepared  to  go  back  into  federal  court  and  say:   "Texas 
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has  taken  control  of  its  own  destiny,  we're  ready  to 
pack  our  bags  and  get  out  of  the  courtroom." 
Secretary  Babbitt's  decision  should  carry  a  lot  of 
weight  with  Judge  Bunton  and  with  the  U.S.  Court  of 
Appeals  for  the  Fifth  Circuit.  Unfortunately,  the 
lawsuit  is  brought  by  the  Sierra  Club  and  those  with 
special  interests  and  is  an  effort  to  have  this  crucial 
resource  managed  solely  for  the  benefit  of  fountain 
darters  at  Comal  Springs. 

The  Judge's  decision  should  be  vacated,  and  the 
plaintiff's  suit  dismissed  in  accordance  with  an 
earlier  court  guidance  that  parochial  special  interests 
should  not  be  allowed  to  swamp  the  "ordinary  business 
of  life". 

With  the  millions  of  dollars  all  the  lawyers  have  made 
in  the  Edwards  Aquifer  case,  we  could  have  quadrupled 
our  purchase  of  land  for  habitat  .  .  .  The  Endangered 
Species  Act  has  been  used  effectively  to  preserve 
lawyers,  who  are  not  an  Endangered  Species,  and  not  to 
help  preserve  the  environment  through  the  acquisition 
of  additional  land  for  habitats  for  endangered  species. 
The  City  of  San  Antonio,  through  its  water  system, 
earlier  this  year,  agreed  to  pay  one-fourth  of  the 
purchase  price,  1/2  million  dollars,  to  acquire  a  4,800 
acre  tract  of  environmentally  sensitive  land  over  the 
Edwards  Aquifer  Recharge  Zone. 
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The  Department  of  Interior  was  asked  to  participate  in 
the  purchase,  but  they  did  not  have  funds  for  this 
purpose. 

The  City  of  San  Antonio  worked  hard  to  insure  the 
passage  of  the  compromise  legislation  which  created  the 
Edwards  Aquifer  Authority.   Under  this  legislation,  the 
Authority  is  to  develop  and  implement  by  June  1,  1995  a 
comprehensive  water  management  plan  that  includes 
conservation,  future  supply,  and  demand  management 
plans  to  presez-ve  this  vital  resource. 
The  Authority,  in  conjunction  with  the  South  Central 
Texas  Water  Advisory  Committee,  the  Texas  Water 
Development  Board,  and  underground  water  conservation 
districts  within  the  Authority's  boundaries,  will 
develop  a  20-year  plan  for  meeting  the  water  supply 
needs  of  the  region. 

All  authorizations  and  rights  to  withdraw  water  from 
the  Aquifer  under  the  legislation  will  be  limited  to 
protect  the  water  quality  of  the  Aquifer  and  the 
surface  streams  to  which  the  Aquifer  provides 
springflow;  achieve  water  conservation;  maximize  the 
beneficial  use  of  water  available  from  the  Aquifer; 
protect  aquatic  and  wildlife  habitat;  protect  species 
that  are  designated  as  threatened  or  endangered  under 
applicable  federal  or  state  law;  and  provide  for 
instream  uses,  bays  and  estuaries. 
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A  critical  period  nanagenent  plan  will  be  prepared  and 
developed  by  the  Authority  by  September  1,  1995.  The 
aechanisms  in  that  plan  will  distinguish  between 
discretionary  and  nondiscretionary  uses;  require 
reductions  of  all  discretionary  use  to  the  maximum 
extent  feasible;  require  utility  pricing,  to  the 
maximum  extent  feasible,  to  limit  discretionary  use  by 
the  customers  of  water  utilities;  and  require  reduction 
of  nondiscretionary  use  by  permitted  or  contractual 
uses,  to  the  extent  further  reductions  are  necessary 
according  to  specified  water  use  preferences. 
In  developing  the  plan,  the  authority  will  thoroughly 
investigate  all  alternate  technologies;  mechanisms  for 
providing  financial  assistance  for  alternative  supplies 
through  the  Texas  Water  Development  Board;  and  perform 
a  cost  benefit  analysis,  and  an  environmental  analysis. 
The  authority  will  complete  ongoing  research  on  the 
technological  feasibility  of  springflow  enhancement  and 
yield  enhancement,  and  may  research  means  to  augment 
the  springflow,  enhance  the  recharge,  and  enhance  the 
yield  of  the  Aquifer;  monitor  and  protect  water 
quality;  manage  water  resources,  including  water 
conservation,  water  use  and  reuse,  and  drought 
management  measures;  and  develop  alternative  supplies 
of  water  for  users. 
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The  new  legislation  provides  that  the  cost  of  reducing 
withdrawals  or  permit  retirements  must  be  borne  solely 
by  users  of  the  aquifer  for  reducing  withdrawals  from 
the  present  level  to  450,000  acre  feet  a  year,  or  the 
alternate  amount  established  by  the  authority,  for  the 
period  ending  December  31,  2007;  and  equally  by  aquifer 
users  and  do%mstream  water  rights  holders  for  permit 
retirements  from  450,000  to  400,000  acre  feet  per  year, 
for  the  period  beginning  January  1,  2008. 
Other  witnesses  later  this  afternoon  will  explain  in 
greater  detail  this  new  legislation.   This  legislation 
provides  the  REGIONAL  MANAGEMENT  I  called  for  in  my 
prior  testimony  before  your  committee  ...  to  limit 
pumpage  beyond  our  historic  use  so  that  all  of  us  who 
use  the  aquifer  can  have  benchmarks  established  for 
future  water  planning  .  .  .  and  to  make  optimum  use  of 
the  aquifer  through  additional  recharge  and 
augmentation  of  the  springs. 

With  this  new  legislation,  we  in  Texas  will  be  working 
hard  to  be  good  responsible  citizens  .  .  .to  preserve 
our  environment  ...  to  maximize  the  beneficial  use  of 
water  available  for  withdrawal  from  the  Aquifer  .  .  . 
protect  water  quality  .  .  .  achieve  water  conservation 
.  .  .  and  protect  endangered  species  .  .  .  WITHOUT 
COURT  IMPOSED  DICTATES. 
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As  you  reauthorize  the  Endangered  Species  Act,  ve  ask 
that  you  Include  provisions  to  assure  that  regional 
management  plans  like  the  Edwards  Aquifer  Authority 
legislation  are  allowed  to  work  .  .  .  without 
unreasonable  interference  from  Federal  Agencies, 
Federal  District  Court  actions,  or  suits  by  parochial 
interests. 

The  Chairman  of  your  Committee,  Representative  Studds, 
has  introduced  legislation  to  reauthorize  the 
Endangered  Species  Act,  H.R.  2043,  with  a  new  Section  4 
for  "Recovery  Plan  Improvements."  Under  this  Section, 
the  Secretary  of  the  Interior,  in  cooperation  with 
State  Agencies,  —  would  on  the  basis  of  the  best 
scientific  and  commercial  data  available  —  develop  and 
implement  recovery  plans  for  endangered  species  and 
threatened  species  to  promote  the  conservation  of  a 
species  and  to  seek  to  minimize  adverse  social  and 
economic  consequences  that  may  result  from 
implementation  of  recovery  plans.   Further,  in  Section 
8  of  Chairman  Studds  bill,  there  are  incentives  and 
federal  assistance  provided  for  habitat  conservation 
plans. 

Financial  incentives  to  set  aside  lands  for  parks  and 
habitats  would  be  very  helpful  additions  to  the 
Endangered  Species  Act. 
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Representativtt  Fields  has  joined  with  Representative 
Tauzln  and  other  nembers  of  your  Committee  to  Introduce 
an  alternate  Endangered  Species  Act  reauthoriratlon 
bill,  H.R.  1490.   This  bill  provides  for  greater 
improvements  to  the  recovery  planning  process  in  Title 
II  of  the  bill,  and  in  Title  IV  for  habitat 
conservation  incentive  programs.   The  Flelds-Tauzln 
bill  requires  the  development  of  alternative  strategies 
for  recovery  plans,  which  would  Include  an  assessment 
of  the  water  allocation  policy  of  the  State,  and  the 
effects  on  employment  that  may  result  from  each 
alternative.   Title  IV  of  the  bill  would  provide  for 
the  Secretary  of  the  Interior  to  enter  into  cooperative 
management  agreements  to  administer  and  manage  critical 
habitat  areas. 

Representative  Fields  and  Representative  Bonilla  have 
also  Introduced  a  bill,  H.R.  888,  to  exempt  sole  source 
aquifers,  like  the  Edwards  Aquifer,  from  the  taking  or 
jeopardy  provisions  of  the  Endangered  Species  Act;  and 
there  are  other  bills  pending  before  your  Committee 
proposing  improvements  to  the  Act. 

The  City  of  San  Antonio  is  interested  in  working  with 
your  Committee  as  you  develop  Endangered  Species  Act 
reauthorization  legislation,  as  we  did  with  the  Texas 
legislature,  to  enable  the  federal  government  to  WORK 
with  the  States,  local  governments,  and  the  private 
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sector  to  help  preserve  the  environment  and  to  take 
into  consideration  ECONOMIC  AND  HUMAN  CONCERNS  for  an 
assured  water  supply  and  jobs. 

The  Edwards  Aquifer  Authority  legislation  will  allow 
the  region  and  the  City  of  San  Antonio,  to  be  good, 
responsible  citizens  and  maximize  the  beneficial  use  of 
water  available  for  withdrawal  from  the  Aquifer  while 
protecting  water  quality  and  threatened  or  endangered 
species. 

We  are  anxious  to  preserve  our  environment,  but  what  we 
need  is  for  your  Committee  as  you  reauthorize  the 
Endangered  Species  Act  to  assure  that  the  City  of  San 
Antonio  and  other  cities  are  never  again  placed  in  a 
situation  like  that  under  Judge  Bunton's  interpretation 
of  the  Endangered  Species  Act,  that  the  new  Edwards 
Aquifer  Authority  legislation  is  allowed  to  WORK.  .  . 
and  that  protection  of  endangered  species  be 
accomplished  without  massive  economic  disruption. 
Thank  you. 
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Thank  you,  Mr.  Chairman  and  distinguished  members  of  the  committee.  I 
appreciate  llie  opportunity  to  submit  my  testimony  before  you  today  on  a  piece 
of  federal  legislation  that  directly  affects  the  economic  well-being  of  our 
agricultural  community  and  the  private  properly  rights  of  all  Texans. 

Environmentalists  have  long  proclaimed  that  the  Endangered  Species  Acl 
is  a  "wake  up  call"  for  Amt^rica.  And  you  know  what  -•  I  agree.  It  is  a  "wake  up 
call"  all  right.  Dui  it's  a  "wake  up  call"  not  for  our  nation's  environmental  health 
but  for  the  well-being  of  our  basic  freedoms,  because  it  lias  allowed 
environmental  politics  to  take  over  our  land,  our  lives  and  our  livelihoods. 

The  founding  and  building  of  (his  great  nation  were  based  on  private 
property  rights,  and  it  is  no  coincidence  that  the  first  landowners  in  (he  13 
colonies  were  called  freeholders.  Ai\d  a  group  of  these  men,  these  owners  of 
private  properly,  forged  the  tenets  of  democracy  in  our  Constitution. 

The  Endangered  Species  Act  should  be  a  wake  up  call  for  all  Aniericai\s, 
because  il  is  the  most  absolute  and  inflexible  of  all  federal  environmental 
statutes.  The  environmental  community  Itself  has  dubbed  E5A  the  "pit-bull  of 
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environmenial  legislation"  because  il  controls  human  activity  more  than  any 
other  law  in  the  nation. 

Rural  landowners  are  more  widely  affected  by  this  control  than  any  other 
group.  They  have  always  been  a  vital  part  of  the  wildlife  stewardship  equation. 
In  fact,  in  Texas,  rural  landowi^ers  provide  more  than  95  percent  of  all  wildlife 
habitat  in  the  stale.  But  today,  under  the  Endangered  Species  Act,  too  often  our 
farmers'  and  ranchers'  private  solutions  to  wildlife  preservation  are  overlooked 
and  tl\ey  must  bear  the  devastathig  economic  brunt  of  this  restrictive  legislation. 

As  tlie  ESA  currently  stands,  there  is  no  distinction  between  the  economics 
of  rural  agricultural  operations  and  the  economics  of  industrial  development. 
But  there  is  a  vast  difference  between  these  economic  activities.  Unlike  industry, 
formers  and  ranchers  have  no  economically  feasible  avenue  to  obtain  incidental 
take  permits  under  section  10  of  the  ESA. 

Parmers  and  ranchers  cannot  afford  to  buy  large  acreages  of  wildlife 
habitat  to  mitigate  their  everyday  activities  such  as  cutting  a  right  of  way  for  a 
fence  or  constructing  a  pond.  Rural  landowners  cannot  pass  the  costs  of 
complying  with  the  ESA  on  to  consumers  at  a  "suggested  retail  price."  The  ESA 
should  provide  the  flexibility  to  manage  for  all  wildlife  and  still  produce  a 
livelihood,  as  Texans  have  done  with  game  species  such  as  deer  and  turkeys  for 
decades. 

The  ESA  is  telling  our  landowners  that  as  far  as  endangered  animals  are 
concerned,  they  have  no  management  options  as  private  property  owaiers. 

Even  when  landowners  are  "compensated"  for  their  land  through 
purchase  by  a  group  like  the  Nature  Conservancy  they  receive  a  greatly  deflated 
price,  because  once  a  piece  of  property  is  considered  an  endangered  species 
habitat,  the  value  plummets. 
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Another  problem  with  the  act  is  its  hieffectiveness  in  leading  to  the 
recovery  of  endangered  species. 

It  would  stand  to  reason  that  if  s  in  the  best  interests  of  the  ESA's 
environmental  advocates  and  the  endangered  species  themselves  if  rural 
landowners,  who  own  millions  of  acres  of  Texas  wildlife  habitat,  could  actively 
support  the  ESA.  But  the  act  sets  up  adversarial  roles  between  rural  landowners 
and  tlie  federal  governmcni. 

Excessively  broad  regulatory  definitions  of  "take,"  "liarm"  and  'liarass" 
make  the  landowners  adversaries  by  their  mere  presence  on  the  land.  This  is 
despite  that  fact  thai  they  and  the  species  co-existed  compatibly  long  before  these 
regulations  were  promulgated. 

This  legislation  must  be  changed  to  involve  rural  landov^aiers  in  creating 
solutions  instead  of  coercing  or  bludgeoning  them  Into  compliance.  For 
generations,  rural  landowners  and  wildlife  have  shared  a  cominon  home  on  our 
rural  lands,  because  Ihc  survival  of  both  depended  on  conscientious  stewardship. 
But  it  is  unfair  to  ask  our  fanners  and  ranchers  to  bear  the  considerable  economic 
burden  of  protection  alone.  Rare  plants  and  animals  should  be  a  treasure  to  our 
rural  landowners  instead  of  a  dreaded  liability. 

And  good  land  management  practices  have  provided  viable  habitats  for 
many  of  our  endangered  species.  But  for  some  reason,  individuals  who  don't 
know  any  better  think  that  those  species  are  there  not  because  of,  but  in  spite  of, 
the  landowi^cr. 

For  some  reason,  no  one  considers  that  those  species  n^ighl  prosper  better 
under  private  stewardship  rather  than  federal  bureaucrats.  Along  the  Gulf  coast 
of  Texas,  for  example,  the  largest  population  of  federally  listed  Attwater'S  Prairie 
duckens  occurs  not  on  federal  refuges  but  on  private  ranch  lands. 
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Good  stewardship  and  judicious  use  of  our  natural  resources  make  good 
sense  for  both  farmers  and  rancliers  and  wildlife.  No  one  loves  the  land  more 
than  a  farmer  or  rancher.  Most  of  us  come  from  generations  of  producers  and 
many  of  us  want  our  children  to  follow  in  our  footsteps. 

In  order  for  our  children  to  step  into  our  shoes,  we  must  keep  the  land  and 
our  production  practices  environn\entally  healthy  and  economically  sound. 

Mr.  Chairman,  land  is  a  farmer's  capital,  and  today's  producers  don't 
destroy  capital.  They  are  not  suicidal  and,  believe  me,  they  are  not  stupid.  You 
can't  tell  me  these  are  people  who  are  going  to  deplete  their  natural  resources 
and  destroy  their  way  of  life. 

Dul  under  the  ESA,  the  best  stewards  of  our  land  are  the  first  ones 
penalized  by  the  negative  nature  of  this  inflexible  act.  They  are  the  first  ones  to 
lose  their  management  options  because  their  careful  management  caused  rare 
species  to  be  present  in  the  first  place! 

This  act  does  not  enlist  the  help  of  our  agricultural  producers,  nor  does  it 
give  our  fanners  and  ranchers  the  opportunity  to  work  to  support  the  listed 
species.  In  fact,  in  many  cases  implementation  of  the  ESA  as  it  applies  to  rural 
landowners  is  counter  productive  to  the  goals  and  desires  of  the  act. 

When  the  conscientious  landowner  is  penalized  for  doing  a  good  job  of 
managing  habitat  and  maintaining  valuable  resources,  maybe  it's  time  for 
Washington  to  change  its  way  of  thinking  --  and  Its  approach  to  endangered 
species  conservation. 

We  should  be  more  concerned  about  reinforcing  the  natural  relationship 
between  rural  landowners,  wildlife  and  habitat  instead  of  creating  false  and 
unnecessary  conflict  to  the  detriment  of  all. 

1  strongly  believe  there  are  three  areas  that  mu.st  be  addressed  in  the  re- 
authorization of  the  ESA.  First,  there  must  be  a  balance  between  the  needs  ot  the 
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species  and  the  needs  of  the  people.  Rancl^ers  in  the  Texas  Edwards  Plateau  as 
well  as  state  and  federal  natural  resource  agency  personnel  are  extremely 
frustrated  by  the  inability  of  the  U.S.  Fish  and  Wildlife  Service  to  provide 
answers  they  need  for  compatible  management  opti()ns  thai  will  serve  the  needs 
of  both  producers  and  vireos  and  warblers.  The  Fish  and  Wildlife  Service 
continues  to  tell  landowners  what  they  "can't  do"  instead  of  what  ihey  "can  do." 

Second,  there  must  be  better  and  more  compleic  science  in  the  listing  of 
species  and  the  designation  of  critical  habitat.  Bad  information  makes  bad  laws 
and  bad  science  makes  bad  laws  even  worse. 

And  third,  there  must  be  positive  incentives  and  workable  procedures  to 
increase  the  active  participation  of  our  rural  landowners,  the  owi\ers  of  much  of 
the  nation's  wildlife  habitat.  We  must  involve  instead  of  coerce  and  always 
respect  the  private  property  rights  of  these  rural  landowners.  Tax  inceiUives  for 
habitat  maintenance  and  development,  inheritance  tax  reforms  that  allow 
families  to  maintain  large  contiguous  habitat  tracts,  or  farm  program  provisions 
that  enhance  the  compatibility  of  wildlife  and  agriculture  are  positive  examples 
to  increase  landowner  participation. 

In  addition,  workable  procedures  need  to  be  in  place  to  provide  assistance 
to  landowners  to  ensure  practical  implementation  of  the  act  at  the  local  level. 
These  would  allow  the  rural  landowmer  to  function  and  still  protect  the 
endangered  species  on  his  or  her  land.  At  present,  there  is  no  effort  by  the  Fish 
and  Wildlife  Service  to  coordiiiate  their  activities  with  experienced  resource 
personnel  in  the  field,  such  as  U.S.  Soil  Conservation  Service  or  stale  Extension 
Services  to  provide  viable  management  options  to  farmers  and  ranchers  who 
have  endangered  species  on  their  land. 

Ladies  and  gentlemen,  the  ESA  nwy  be  the  "pit  bull"  of  our 
environmental  laws.  But  unrestricted  pit  bulls  cause  harni  and  destruction. 
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It's  time  to  put  a  leash  oil  the  ESA. 

There  are  better  ways  to  protect  endangered  species  than  those  employed 
under  the  ESA  as  it  currently  stands.  The  reforms  I  have  suggested  will  help 
protect  peoples'  rights,  livelihoods  and  way  of  life,  and  will  also  be  a  better  tool 
for  protecting  our  nation's  priceless  natural  heritage. 

Thank  you. 
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Teatlmony  of  T«XftS  Wat«r  CoBmission  Chairman  John  Hall  bsfora  tha 
Houaa  SYibooBmlttaa  on  Bnvlronmant  and  Natural  Rasouroes,  Commlttaa 
on  Marohant  Marina  and  risberles,  San  Antonio,  Texas,  July  6,   1993 
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■  Thank  you  Mr.  chairman,  and  mambars  of  this  oommlttaa  for 
allowing  aa  the  opportunity  to  ooma  hara  and  share  my  thoughts  with 
you  about  tha  Endangarad  Speoies  Aot  and  tha  Edwards  Aquifer. 


■  Tha  Bdwards  Aquifer  orisla  has  bean  at  tha  forefront  during  much 
of  my  time  as  chairman  of  tha  Texas  Water  Commission.  But  for 
decades  before  that,  it  haa  been  festering. 

■  Before  there  was  an  Bndangared  Speoies  Act,  there  was  a  need  to 
manage  the  Edwards  Aquifer. 

■  Tha  volatile  oomblnation  of  competing,  diverse  South  Texas 
interests,  a  thirsty  growing  population,  a  finite  supply  of  water  - 

and  federally-protected  endangered  species  -  makes  this  tha 
toughest  public  policy  issue  I  have  dealt  with. 

s  And  it  remains  the  most  important  public-policy  issue  in  south 
Texas . 

■  Tha  Edwards  is  the  only  source  of  water  for  about  1.5  million 
citiaens  including  metropolitan  San  Antonio,  and  it  is  the  literal 
wellspring  for  a  diverse  and  vibrant  800,ooo-job  economy  Including 
agriculture-based  Medina  and  uvalde  counties. 

■  It  also  became  the  subject  of  a  court  battle  I'm  sure  you  are  all 
familiar  with,  as  the  Sierra  Club  sued  the  U.S.  Fish  and  Wildlife 
Service  claiming  that  federal  agency  had  violated  tha  E8A  by 
failing  to  regulate  withdrawals  from  tha  Edwards. 

■  The  judge  in  that  case  found  for  the  plaintiffs  and  gave  the 
Texas  Legislature  a  Hay  31  deadline  for  action. 

■  Thankfully,  the  Legislature  acted  and  passed  first-ever 
legislation  which  calls  for  managamant  of  tha  aquifer  under  tha 
regional  Edwards  Aquifer  Authority. 

■  That  legislation  in  large  part  is  based  on  a  Texas  Water 
Commission  plan  that  calls  for  the  balancing  of  economic  interests 
and  endangered  species. 
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■  Currant  pumping  from  th«  Bdwarda  is  about  540,000  acra-fe«t  par 
yaar. 

■  In  tha  aiarra  Club  oasa,  tha  judga  found  that  Comal 

Springa  -  taoma  to  tha  andangared  fountain  dartar  you  hava  alraady 
heard  about  -  would  flow  during  a  rapeat  of  tha  19 50 a  drought  only 
if  annual  pumping  wera  limitad  to  225,000  aora-faat. 

■  This  presents  an  obvious  problem.  A  reduction  that  drastic,  as 
long  as  tha  Edwards  is  the  only  water  supply  for  muoh  of  this 
region,  oreatea  unaooeptabla  risks  to  public  health  and  safety  and 
oould  devastate  this  region's  eoonomy. 

■  And  for  the  next  30  years,  until  slgniflaant  additional  water 
supplies  are  available,  more  than  1.5  million  Taxans  who  rely  on 
tha  Bdvards  for  sustenance  and  livelihood  will  be  at  least  as 
dependent  on  it  as  are  tha  species. 

■  The  legislation  recognises  this,  and  sets  pumping  limits  which  we 
think  are  reasonable. 

■  Total  withdrawals  are  capped  at  450,000  acre- feet  per  year  in  the 
short  term,  and  within  15  years  decrease  to  400,000  aere-faat  per 
year. 

■  The  legislation  calls  for  intense  planning  so  that  the  region  can 
finally  begin  to  turn  to  non-Edwards  sources  as  a  supplement. 

■  In  light  of  this  successful  legislation,  however,  it  is  important 
to  point  out  that  u.B.  District  Judga  Lucius  Bunton,  who  heard  tha 
BSA  sierra 'elxib  case,  has  not  signed  off  on  it. 

■  We,  along  with  the  regional  interests,  hope  the  new  framework 
that  has  been  created  will  satisfy  the  judge's  interpretation  of 
BSA  requirements. 

■  If  the  court  accepts  tha  plan  -  as  tha  D.S.  interior  Department 
as  enforcer  of  tha  BSA  has  alraady  -  than  it  is  an  example  of  tha 
BSA  being  uaad  in  a  balanced  approach  which  will  give  tha  region 
water  certainty  and  will  encourage  San  Antonio  enough  finally  to 
develop  additional  water  supplies. 
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■  I  want  to  b«  olaar  on  aaveral  points t 

■  Onai  tha  Edwards  Aqulfar  would  naed  this  typa  of  managanant  with, 
or  without  tha  BSA. 

■  Two:  however/  it  took  tha  BSA  and  tha  threat  of  intervention  to 
foroa  tha  parties  to  reaoh  a  legislative  solution  to  this  orisis. 

■  Threat  The  legislation,  based  on  the  TWC  plan,  goes  about  as  far 
as  we  can  go  to  try  and  preserve  the  spaolas  without  undue  aoonomic 
harm  to  this  vast  region. 

■  As  you  contemplate  the  reauthorization  of  the  Endangered  speoles 
Aot,  please  keep  in  mind  that  Z  feel  that  tha  key  is  b&lanos 
between  the  needs  of  the  species  and  the  needs  of  our  oitiiens. 

■  Thank  you  vary  much. 
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TEXAS  WATER  COMMISSION  RECOMMENDATIONS: 
THE  EDWARDS  AQUIFER 


MARCH  1, 1993 
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bitroduction 


The  Edwards  Aquifer  (Balcones  Fault  Zone)  is  a  unique  groundwater  formation  underlying  all 
or  part  of  eight  counties  in  South  Central  Texas:  Kinney,  Uvalde,  Medina,  Atascosa,  Bexar, 
Guadalupe,  Comal,  and  Hays.  It  is  the  only  source  of  water  for  about  1.5  million  Citizens 
including  metropolitan  San  Antonio,  and  it  is  the  literal  wellspring  for  a  diverse  and  vibrant 
800,000-job  economy  including  agriculture-based  Medina  and  Uvalde  counties. 

The  Edwards  Aquifer  also  supports  economies  downstream  of  two  springs  it  feeds:  Comal 
Springs  at  New  Braunfels  and  San  Marcos  Springs,  both  home  to  federally-listed  species  at  the 
core  of  the  Court's  ruling.  Springflow  forms  much  of  the  base  flow  of  the  Guadalupe  River  at 
Victoria,  and  supports  up  to  80,000  jobs  in  that  river  basin  all  the  way  to  the  Gulf  Coast.  Flows 
from  the  Guadalupe  River  also  contribute  to  the  health  of  the  state's  economically  and 
ecologically  important  bays  and  estuaries. 

The  "balance"  of  the  aquifer  -  the  difference  between  the  amount  taken  out  by  pumping  and 
springflow  compared  to  recharge  by  rainfall  -  is  at  a  critical  point.  The  Edwards  Aquifer  is 
imperiled  by  long-term  mining,  which  threatens  the  continuous  flow  of  Comal  Springs  and  San 
Marcos  Springs  There  are  also  potentially  severe  water  quality  and  water  supply  prcA)lems  for 
citizens  reliant  on  the  Edwards  if  overdrafting  remains  unchecked.  It  must  be  managed  properly. 
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Requirements  ftnd  Findings  of  the  Court 


The  Court  has  ordered  the  TWC  to  submit  a  plan  which,  in  its  best  professional  judgment, 
assures  that  Comal  Springs  and  San  Marcos  Springs  will  not  drop  below  "jeopardy"  levels  as 
defined  by  the  U.S.  Fish  and  Wildlife  Service  (USFWS),  even  in  the  repeat  of  the  record 
drought  of  the  1950's.  The  judgment  establishes  "interim  springflow  findings"  providing  that 
"jeopardy"  occurs  at  Comal  Springs  "somewhere  above  0  cfs."  The  judgment  also  directs 
USFWS  by  March  16,  1993,  to  determine  jeopardy  levels  "based  on  available  information  and 
in  the  exercise  of  its  best  professional  judgment." 

The  Court's  findings  provide  that,  in  the  USFWS 's  best  professional  judgment  as  reflected  in 
iu  March  26,  1992  letter  to  TWC,  jeopardy  occurs  above  0  cfs  at  Comal  Springs.  (Finding  89) 
This  same  opinion  was  reflected  in  a  letter  to  the  TWC  dated  Aug.  19,  1992.  (PX  35).  The 
Court  also  finds  that  the  USFWS  is  "free  to  conduct,  or  request  others  to  conduct,  such  specific 
studies  as  it  wishes,  on  such  schedules  as  it  wishes,  and  to  modify  its  judgments  if,  as,  and  when 
those  studies  generate  different  information."  (Finding  86)  Thus,  the  Court  recognizes  that 
"jeopardy"  under  the  Endangered  Species  Act  is  a  malleable  concept,  dependent  on  expanding 
Imowledge  of  the  biological  requirements  of  species  and  creative  strategies  for  meeting  those 
requirements.  The  Court  determined  that  protection  of  continuous  springflow  at  Comal  Springs 
will  ensure  a  higher  level  of  continuous  springflow  for  the  San  Marcos  Springs  (Findings  31, 
32,  and  33). 

Current  pumping  from  the  Edwards  Aquifer  is  approximately  540,000  acre-feet  per  year 
(Finding  34).  The  Court  finds  that  annual  pumping  cannot  exceed  225,000  acre-feet  in  order  to 
provide  continuous  flows  at  Comal  Springs  during  a  repeat  of  the  1950s  drought  (Findings  199, 
202).  A  reduction  that  drastic,  as  long  as  the  Edwards  is  the  only  water  supply  for  much  of  this 
region,  creates  unacceptable  risks  to  public  health  and  safety  and  could  devastate  this  region's 
economy. 

In  its  findings,  ^e  Court  recognized  that  the  droughts  of  1984,  1989,  and  1990  are  "once  in  a 
decade"  droughts?  i.e.,  droughts  that  are  expected  to  recur  on  a  fairly  regular  basis.  (Findings 
38  and  214).  The  Court  also  found  that  it  is  the  probable  repeat  of  these  droughts,  rather  than 
the  highly  unlikely  repeat  of  the  1950s  drought,  which  represents  the  most  immediate  threat  to 
the  species  (Findings  35,  36,  37,  96,  104,  105,  106,  155,  165,  and  214). 

The  severe,  extended  1950s  drought  was  unique  in  recorded  Texas  history.  Available  data 
clearly  indicates  that  it  was  an  extreme,  200  to  300-year  event.  Its  intensity,  duration,  and 
impact  exceeded  any  other  drought  believed  to  have  occurred  in  the  state.  The  drought  of  the 
Dust  Bowl  era  of  the  1930s,  while  the  greatest  climate-related  disaster  in  American  history,  was 
not  as  intense  or  prolonged  in  Texas  as  the  "super"  drought  of  the  1950s. 
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Because  a  repeat  of  the  19SOs  drought  is  extremely  unlikely  during  the  next  30  years  based  on 
available  data,  adequate  springflow  can  be  maintained  for  this  interim  period  using  pumping 
limitations  based  upon  the  repeat  of  the  so-called  "decade*  droughts.  The  USFWS  letter  dated 
August  19,  1992,  commenting  on  TWC  proposed  Edwards  Aquifer  management  rules  agreed, 
stating:  "Taking  into  consideration  the  amount  of  water  now  present  in  the  aquifer,  the  TWC's 
hydrologic  simulations,  as  well  as  our  hydiologist's  evaluation  of  droughts  in  the  region,  we 
believe  for  the  next  20  plus  years  there  is  a  high  probability  of  unintemipted  flow  at  San  Marcos 
and  Comal  Springs  if  your  proposed  plan,  subject  to  our  recommended  changes,  is 
implemented."  (PX  35). 

The  Court  recognizes  that  it  will  take  a  significant  amount  of  time  to  develop  additional  water 
supplies  to  offset  reductions  in  pumping  and  meet  future  water  demands  (Finding  205).  The 
Court  also  indicates  that  if  reductions  cannot  be  made  in  time  to  protect  the  species  during  a 
tepeat  of  the  19S0s  drought,  exemptions  from  the  Endangered  Species  Act  are  available 
(Findings  78,  79,  162,  and  190).  Specifically,  the  Court  found  that  if  the  region  experiences 
a  "m^uor"  drought,  and  if  "severe  economic  harm"  were  inevitable  to  satisfy  springflow-related 
requirements  under  the  Endangered  Species  Act,  then  exemptions  from  those  requirements  may 
be  pursued  to  allow  "takings,"  destruction  of  critical  habitat,  "jeopardy,"  and  even  extinction 
of  species  during  a  crisis,  pursuant  to  S§  10(a)  and  7(h)  of  the  Act  (Finding  208). 

Finally,  the  Court  found  that  a  contingency  plan  to  rescue  the  endangered  species  population  by 
placing  them  in  refugia  (aquariums)  could  be  a  necessary  emergency  tool  if  recovery  measures 
cannot  be  completed  in  time.  (Finding  144.) 
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TWC  RecommendAtions  to  Manage  the  Edwards  Aquifer 


For  the  next  30  years,  until  significant  additional  water  supplies  are  available,  more  than  l.S 
million  Tcxans  who  rely  on  the  Edwards  Aquifer  for  sustenance  and  livelihood  will  be  at  least 
as  dependent  on  the  resource  as  are  the  species.  In  the  TWC's  best  professional  judgment, 
continued  reliance  on  a  350,000  acre-feet  annual  rate  of  pumping  during  periodic  drought  is 
absolutely  necessary  to  protect  public  health  and  safety  until  additional  water  supplies  are 
developed.  Consequently,  an  immediate  reduction  of  pumping  below  that  amount  likely  would 
create  chaos  for  the  region's  population,  unacceptable  health  and  public  safety  risks  as  well  as 
an  unprecedented  economic  crisis. 

TWC  research  indicates  that  the  1950s  drought  is  at  least  a  200  to  SOO-year  event,  therefore 
unlikely  to  recur  during  the  next  30  years.  As  the  Court  notes,  the  most  immediate  threats  to  the 
species  are  the  sporadic,  milder  "decade"  droughts  which  nevertheless  can  draw  water  levels 
down  quickly  in  this  aquifer. 

Significant  additional  water  supplies  must  be  brought  on  line  over  the  next  30  years,  both  to 
protect  the  endangered  species  and  promote  public  health  and  safety.  TWC  recommendations  fall 
in  three  broad  categories:  Short-term  (Next  15  years);  Intermediate  (2008-2023);  and  Long-term 
(Later  than  2023). 

The  TWC  submits  recommendations  which,  in  its  best  professional  judgment,  set  maximum 
reductions  in  pumping  which  can  be  achieved  in  the  immediate  and  long  terms  without  causing 
severe  economic  harm  to  the  region  and  risks  to  public  health  and  safety.  The  recommendations 
provide  immediate  protection  of  the  species  against  droughts  likely  to  recur  during  this  interim 
period,  and  provide  protection  for  continuous  flow  at  San  Marcos  Springs  even  if  a  catastrophic 
drought  recurred  in  the  short  term.  The  TWC  also  recommends  development  within  30  years 
of  additional  water  supplies  using  realistic  time  fiames  that  would  allow  for  enhanced  and/or 
complete  protection  of  continuous  springflows  at  Comal  Springs.  The  TWC  believes  these 
recommendations  are  consistent  with  the  Court's  findings  regarding  the  incidental  take  permit 
and  exemptions... 

A.  Short-term  Component  (1993-2008)  Objective:  Continuous  flow  of  Comal  Springs  during 
any  reasonably  anticipated  conditions.  Continuous  flow  of  San  Marcos  Springs. 

1)  Legislation  to  Create  a  Management  Entity.  This  is  the  basis  of  a  successful 
Edwards  Aquifer  management  strategy.  The  TWC  recommends  that  the  Texas 
Legislature  create  a  local/regional  entity  Mnth  the  necessary  authority  to  implement  and 
enforce  an  aquifer  management  plan  during  the  current  legislative  session.  The 
management  entity  also  must  be  capable  of  initiating  application  for  and  obtaining  permits 
or  other  relief  pursuant  to  the  Endangered  Species  Act. 
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2)  TWC  Recommends  a  Pumping  Reduction  to  450,000  Acre-feet/Year.  The  regional 
management  entity  must  put  restrictions  into  place  to  reduce  annual  pumping  to  450,000 
acre-feet  yearly.  This  reduction  of  approximately  100,000  acre-feet  per  year  from  current 
pumping  can  be  achieved  primarily  thruugh  municipal  and  agricultural  water  conservation 
required  by  the  management  enti^  and  local  governments.  Stepped-up  reuse  efforts,  and 
intense  public  education  by  water  utilities  and  districts  in  the  region  will  also  be 
necessary.  This  goal  can  be  achieved.  For  example,  the  TWC  and  Texas  Water 
Development  Board  (TWDB)  have  assessed  Edwards  Aquifer  uses  and  estimated 
reasonable  water  conservation  potential  in  the  next  10-15  years  for  the  municipal, 
industrial,  and  agricultural  sectors.  The  "reasonable"  potential  is  that  which  is  both 
technically  and  economically  feasible  and  which  can  be  implemented  without  severe 
economic  disruption.  The  range  of  achievable  water  savings  for  municipal  and  industrial 
use  is  estimated  at  49,000  to  73,000  acre-feet  per  year.  For  irrigated  agriculture  using 
Edwards  water,  the  savings  are  estimated  at  40,000  to  52,000  acr&-feet  per  year. 
Overall,  this  rq)resents  an  available,  near-term  water  supply  of  89,000  to  125,000  acre- 
feet  per  year,  or  an  overall  reduction  of  16  to  23  percent  from  the  current  estimated 
water  use  of  540,000  acre-feet  per  year. 

Iliose  savings  wtll  allow  the  reduction  to  annual  pumping  of  450,000  acre-feet  called 
for  in  these  recommendations  without  sevarely  disrupting  the  lives  of  U  million 
Texans  and  Uie  r^onal  econrany  -  while  at  the  same  time  providing  signiflcant 
increased  protection  for  endangered  species. 

3)  TWC  Recommends  the  Allocation  of  Available  Water.  The  regional  management 
entity  should  as  soon  as  possible  establish  a  definitive  regulatory  system  for  the 
withdrawal  and  use  of  water  firom  the  Edwards  Aquifer.  This  system  •  similar  to  the 
way  surface  water  is  allocated  in  this  state  -  should  include  the  equitable  allocation  of 
available  water  based  upon  historical  use,  conservation  potential,  and  the  amount 
available  for  withdrawal.  This  system  should  create  a  first-ever  "market"  for  Edwards 
water.  That  market,  which  will  need  refinement  as  it  develops,  will  make  possible  the 
ongoing  purchase/sale  and  "retirement"  of  Edwards  rights. 

4)  TWC  Recommends  Application  for  a  810(a)  "Incidental  Talce"  Permit.  The 

management  entity  should  ttpply  for  and  obtain  a  S  10(a)  "incidental  take*  permit  from 
the  USFWS  to  allow  "takings*  of  some  spcdti  during  a  20-30  year  time  frame  until 
enough  additional  water  supplies  can  be  developed  to  reduce  aquifer  withdrawals  and  to 
promote  continuous  sprin^ow  at  all  times. 

5)  TWC  Recommends  Planning  KfTorts.  It  is  imperative  that  planning  efforts  be 
launched  or  accelerated  immediately  in  these  areas:  diversions  below  the  wrings, 
interbasin  transfers,  additional  recharge,  springflow  augmentation,  and  new  surface  water 
development  The  development  of  these  additional  water  supplies  will  take  significant 
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effort  and  expense  as  well  as  unprecedented  cooperation  among  affected  groups  and 
entities.  For  example,  the  average  time  to  plan,  obtain  necessary  permits,  and  complete 
construction  of  a  reservoir  in  Texas  is  25  to  30  years.  It  may  take  longer  due  to  probable 
legal  challenges. 


EMERGENCY  DROUGHT  MANAGEMENT  PLAN 

The  TWC  recommends  that  a  critical  feature  of  the  short-term  strategy  will  be  a  highly  effective 
drought  management  plan.  The  plan  -  designed  to  protect  continuous  springflows  during 
"decade"  droughts  •  will  reduce  withdrawals  to  350,000  acre-feet  when  drought  conditions 
occur.  Management  measures  will  be  implemented  when  aquifer  levels  drop  below  649  mean 
sea  level  as  measured  at  index  well  J-17  in  Bexar  County.  According  to  this  plan: 

a.  Users  will  be  required  to  implement  use-reduction  plans  as  the  aquifer 
level  falls  below  649  msl  providing  for: 

i.         restriction  or  curtailment  of  non-essential  uses;  and 

ii.        lease  or  temporary  retirement  of  withdrawal  rights; 

b.  The  management  entity  will  begin  consultations  with  USFWS  when  the 
aquifer  level  falls  to  649  msl  to  determine  additional  plans  that  could  be 
feasibly  implemented. 

c.  The  350,000  acre-feet/year  rate  will  be  achieved  by  the  time  the  aquifer 
level  reaches  625  msl; 

d.  In  consultation  with  the  USFWS  and  the  Texas  Parks  &  Wildlife 
Dqpartment  (TPWD),  the  entity  will  prq>are  and  implement  a  plan  to 
minimize  and  mitigate  any  "takings*  that  may  occur.  This  plan  should 
include  reasonable  and  prudent  measures  such  as  temporary  removal  of 
endangered  species  to  refugia  and  other  feasible  alternatives. 

e.  If  aquifer  levels  continue  to  fall  and  additional  reductions  are  not  possible, 
the  entity  in  conjunction  with  the  Governor  of  Texas,  USFWS,  and/or 
other  federal  action  agencies  will  apply  for  an  exemption  punuant  to 
Section  7(h)  of  the  Endangered  Species  Act. 


B.  Intgrmftdiate  Component  (2008-2023^  Objective:  Same  As  "A," plus  additional  movement 
away  tram  total  reliance  on  pumping  and  transition  to  alternative  supplies.  Tbe  l&nergency 
Drought  Management  Plan  will  l>e  implemented  as  necessary. 
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Hie  TWC  Recommends  a  reduction  to  400»000  acre-feet  in  the  total  annual  amount  of 
water  withdrawn  ttom  the  Edwards  by  Dec.  91,  2008.  This  can  be  achieved  through  the 
following  strategies: 

1)  Continue  to  Enhance  Water  Conservation,  Reuse,  and  Recycling.  Innovative 
strategies  and  technologies  should  be  implemented  to  enhance  water  conservation,  reuse, 
and  recycling,  such  as  providing  financial  assistance  to  the  agricultural  sector  for 
acquisition  of  state-of-the  art  irrigation  systems. 

2)  Purchase  and  Rrtire  Aquifer  Withdrawal  Rights.  As  stated  earlier,  reductions  in 
pumping  should  be  achieved  through  a  market  of  Edwards  Aquifer  water  rights  expected 
to  follow  an  allocation  system.  Regulatory  policies  should  take  full  advantage  of  prices, 
defined  pumping  rights,  and  profit  motivation  to  conserve  and  manage  water  available 
for  withdrawal.  Any  market  approach  demands  clearly-defined  water  rights,  which  can 
be  achieved  by  issuance  of  permits  containing  specific  allocated  amounts. 

3)  Springflow  Augmentation.  It  has  been  suggested  that  minimum  flows  at  Comal 
Springs  could  be  permanently  guaranteed  by  a  creative  augmentation  strategy.  According 
to  this  theory,  water  could  be  taken  fix)m  another  part  of  the  aquifer  and  somehow 
"delivered"  to  Comal  Springs  to  protect  springflow  and  the  species  dependent  on  it.  The 
theory  is  untested  but  is  being  explored  by  the  Texas  Water  Development  Board  and  the 
Edwards  Underground  Water  District.  A  principal  concern  is  that  artificial  augmentation, 
while  protecting  downstream  water  users,  may  not  protect  the  habitat  of  endangered 
species  and  could  damage  that  habitat.  Another  concern  is  that  a  policy  of  deliberately 
mining  the  Edwards  Aquifer  could  lead  to  deterioration  of  water  quality  due  to  intrusion 
of  poor  quality  groundwater  along  the  so-called  "bad  water  line". 

4)  Continue  Aggressive  Long-Term  Water  Development  Plan.  The  development  of 
additional  water  supplies  for  the  Edwards  r^on  over  the  next  30  years  is  critical.  The 
population  of  the  San  Antonio  area  alone  is  projected  to  double  by  the  year  2040. 
Projected  water  demands  for  the  region  will  accordingly  grow  during  that  period.  And 
the  imperiled  species,  of  course,  require  protection.  Thorough  planning  should  be 
ongoing  for  development  of  water  supplies  during  this  intermediate  period.  For  example, 
it  may  be  possible  to  acquire  water  supplies  from  existing  sources  that  are  close  to  the 
San  Antonio  area.  Such  sources  may  include  Canyon  Lake  in  Comal  County.  Water 
from  the  Medina  Reservoir  on  the  Medina  River  (and  in  the  Edwards  recharge  zone)  also 
may  be  available.  Other  possibilities  include  the  Carrizo-Wilcox  Aquifer  south  of  San 
Antonio. 

5)  Additional  Recharge.  Water  may  be  available  in  the  Upper  Nueces  River  basin,  and 
possibly  other  basins,  for  projecu  to  boost  aquifer  recharge.  Studies  focused  on  that  basin 
are  under  way,  sponsored  by  the  Edwards  Underground  Water  District.  The  state 
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Legislature  can  require  that  future  {^ropriations  from  streams  be  limited  to  protect 
aquifer  levels.  The  TWC  recommends  that  the  Legislature  consider  this  option. 

6)  TransTexas.  The  state-sponsored  TransTexas  Water  Program  is  under  way.  It  is  an 
examination  of  available  water  supplies  that  could  be  provided  to  the  Edwards  region, 
including  the  possible  interbasin  transfer  of  water  to  the  San  Antonio  region  and  the 
construction  of  new  sunfoce  reservoirs.  These  recommendations  will  be  outlined  in  the 
1994  State  Water  Plan  and  may  be  presented  to  the  Legislature  in  1995  for  consideration. 

7)  Diversion  of  Edwards  Water  Downstream  of  Springs  and  Interbasln  Transfer. 

Water  left  in  the  Edwards  Aquifer  to  provide  continuous  springflow  may  be  diverted 
downstream  of  the  springs  and  then  transferred  to  the  San  Antonio  area.  Inteibasin 
transfers  also  should  be  studied  in  conjunction  with  this  possible  diversion. 


C.  Lony-term  Component  (2023  and  bevond)  Objective:  Completion  of  aggressive  plan  to 
ensure  compliance  with  then-current  jeopardy  determinations  even  In  a  repeat  of  the 
drought  of  record,  and  potential  elimination  of  the  necessity  for  a  continued  Incidental  take 
permit. 

Here  is  the  challenge:  The  Court  has  found  that  in  order  to  provide  continuous  flow  at  Comal 
Springs  during  a  repeat  of  the  drought  of  record,  annual  pumping  from  the  Edwards  would  need 
to  be  reduced  to  200,000  to  225,000  acre-feet.  It  will  take  up  to  30  years  to  complete  various 
water-related  projects  to  bring  on  line  the  huge  quantities  of  water  necessary  to  comply  with  this 
iinding.  It  is  estimated  that  the  population  in  the  metropolitan  San  Antonio  area  will  double  by 
the  year  2040,  with  concurrent  economic  growth. 

Even  with  aggressive  conservation,  the  TWC  estimates  that  projected  demands  for  the  year  2040 
will  be  more  than  700,000  acre-feet  per  year.  So  in  order  to  comply  with  the  Court's  interim 
"je<q>ardy"  finding  regarding  Comal  Springs,  approximately  480,000  acre-feet  of  water  supplies 
will  have  to  be  added.  Available  data  which  needs  sign^cant  nftnemem  generally  indicate  that 
these  supply  types  could  be  available  through  a  very  aggressive  water  management  effort  for  the 
Edwards  Aquifec-region: 

■  Inteibasin  transfers  and  water  diversions  below  springs:  150,000  acre-feet. 

■  Existing  reservoirs  or  groundwater  from  other  than  Edwards:  60,000  acre-feet. 

■  Reuse:  100,000  acre-feet. 

■  New  surface  water  projects:  270,000  acre-feet.  The  Texas  Water  Development  Board 
has  identified  several  new  reservoir  projects  for  the  Edwards  region,  including  the 
Applewhite  Reservoir  in  Bexar  County,  Cuero,  Lindenau  and  Goliad.  Required  feasibility 
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studies,  applications  for  state  and  federal  pennits,  and  defense  of  likely  litigation  have 
not  occurred  and  will  impact  the  time  frame  for  implementation. 

The  types  of  supplies  described  above  could  bring  the  region  an  additional  580,000  acre-ftet 
over  the  next  30  years.  Development  of  such  immense  quantities  of  additional  water  supplies  will 
require  a  massive  undertaking  unparalleled  in  the  region's  history,  and  peihsps  in  flie  history  of 
the  State  of  Texas.  Successful  completion  of  these  projects  will  permit  pumping  from  the  aquifer 
to  be  reduced  to  200,000  to  225,000  acre-feet  annuaUy  during  dry  periods,  if  required  by  then- 
current  Endangered  Species  Act  determinations. 
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SUMMARY:  TWC  RECOMMENDATIONS 


1)  SHORT-TERM  (1993-2008)  The  TWC  recommends  the  creation  by  the  Legislature  of  a 
strong  local/regional  management  entity,  reduction  in  annual  pumping  to  450,000  acre-feet  by 
conservation/reuse,  establishment  of  a  water  rights  allocation  system,  q)plication  for  incidental 
take  permit,  immeidiate  launching  of  long-term  planning,  and  establishment  of  an  emergency 
drought  management  plan.  Additional  water  supplies  should  be  developed  during  this  period. 

2)  INTERMEDIATE  (2008-2023)  The  TWC  recommends  additional  reduction  to  400,000  acre- 
feet  annual  pumping,  refinement  of  water  rights  market,  acquisition  of  available  water  supplies, 
continued  long-term  planning,  and  development  of  additional  water  supplies. 


3)  LON(5-TERM  (2023  AND  LATER)  The  TWC  recommends  complete  implementation  of  all 
projects  necessary  add  sufficient  additional  water  supplies  for  the  region  in  order  to  provide  the 
highest  level  of  protection  for  springflows,  protect  public  health  and  safety,  and  avoid  disruption 
of  the  regional  economy. 

An  in-depth  review  of  similar  TWC  recommendations  was  conducted  by  USFWS  in  August 
1992.  By  that  time,  USFWS  had  already  determined  that  "jeopardy"  at  Comal  Springs  occurs 
above  0  cfs.  That  federal  agency,  which  is  responsible  for  ensuring  compliance  with  the 
Endangered  Species  Act,  determined  that  with  certain  minor  modifications,  the  TWC  plan  "could 
increase  protection  and  assurances  of  flows  at  San  Marcos  and  Comal  Springs,  and  therefore 
could  provide  a  sound  basis  for  resolving  endangered  species  issues."  In  the  TWC's  best 
professional  judgment,  this  plan  not  only  is  a  sound  basis  for  resolving  endangered  species 
issues,  but  also  provides  a  foundation  for  resolving  the  region's  long-term  water  needs  without 
unnecessary  risks  to  public  health  and  safety  and  severe  regional  economic  disruption. 
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TESTIMONY  BEFORE  THE  SUBCOMMITTEE  ON  ENVIRONMENT 

AND  NATURAL  RESOURCES  ON  THE  IMPLICATIONS  OF  THE 

ENDANGERED  SPECIES  ACT  REGARDING  THE  EDWARDS  AQUIFER 

BY 

DR.  LARRY  D.  MCKINNEY 

DIRECTOR  OF  RESOURCE  PROTECTION 

TEXAS  PARKS  AND  WILDLIFE  DEPARTMENT 


INTRODUCTION 

In  1973  the  United  States  Congress  adopted  the  Endangered  Species  Act  (ESA)  with  a 
statement  that  its   purposes  are  "to  provide  a  means  whereby  the  ecosystems  upon  which 
endangered  species  and  threatened  species  depend  may  be  conserved,  to  provide  a  program  for 
the  conservation  of  such  endangered  species  and  threatened  species,  and  to  take  such  steps  as 
may  be  appropriate  to  achieve  the  purposes  of  the  treaties  and  conventions  set  forth  in 
subsection  (a)  of  this  section."  [16  U.S.C.  §1531(b)].   The  ESA  has  often  been  described  as 
progressive  and  foresightful  for  recognizing  that  the  conservation  of  species  is  intricately 
connected  to  the  conservation  of  ecosystems. 

Rarely  has  the  connection  of  the  plight  of  endangered  and  threatened  species  to  the 
natural  and  human  ecosystem  been  so  readily  apparent  as  in  the  case  of  the  Texas  species 
dependent  upon  the  Edwards  Aquifer.   Consequently,  the   Edwards  Aquifer  case  has  pointed 
to  the  need  to  address  conservation  concerns  across  several  ecosystems  from  the  aquifer  to  the 
Gulf  of  Mexico.   Five  federally-listed  plant  and  animal  species  are  directly  dependent  upon  the 
Edwards  Aquifer  (Table  1  and  attachments).   One,  the  endangered  Texas  Blind  Salamander 
(Typhlomolge  railibuni),  is  restricted  to  subterranean  habitats  within  the  San  Marcos  pool  of 
the  aquifer.   The  other  four  species  are  associated  with  the  spring-flow  of  the  aquifer  into  the 
San  Marcos  and  Comal  Rivers.   The  San  Marcos  Salamander  {Eurycea  nana),  listed  as 
threatened,  is  found  only  in  the  upper  reaches  of  the  San  Marcos  River  in  and  just  downstream 
of  Spring  Lake.   Texas  wild-rice  (Zizania  texana),  an  endangered  plant  species,  is  found  only 
in  the  upper  5.0  kilometers  of  the  San  Marcos  River.   The  Fountain  Darter  (Eiheostoma 
foniicola),  listed  as  endangered  is  found  only  in  the  Comal  River  and  the  upper  5.0  kilometers 
of  the  San  Marcos  River.   The  San  Marcos  Gambusia  {Gambusia  georgci),  listed  as 
endangered,  is  known  only  from  a  small  segment  of  the  San  Marcos  River.   Recent  surveys 
indicate  that  this  species  may  already  be  extinct.   Each  of  these  species  exist  only  in  the 
aquifer  or  these  two  spring  systems  and  are  primarily  threatened  by  the  endangerment  of  their 
aquatic  habitat.   Similar  threats  exist  to  spring  flows  throughout  the  state  of  Texas  and 
specifically  in  the  Edwards  Plateau  region  of  Texas. 

THREATS  TO  SPRING  SYSTEMS  OF  THE  EDWARDS  AQUIFER 

Within  Texas,  there  are  thousands  of  springs  (Brune,  1981)  and  an  estimated  3,500 
streams  with  over  128,000  km  of  streambed  (Edwards  et  al.,  1989);  however,  during  the  past 
100  years  many  small  springs  and  streams  in  Texas  have  ceased  to  flow  permanently. 


71 


others  of  going  dry  as  aquifer  levels  are  diminished.   For  example,  during  times  of  low 
recharge  and  heavy  pumping,  Comal  Springs  at  an  elevation  of  190  m  above  sea  level  (ASL) 
may  cease  to  flovk-.   These  springs  were  dry  for  5  months  in  1956  at  the  height  of  a  7-year 
drought,  and  many  of  the  individual  spring  openings  were  slowed  to  a  trickle  during  minor  dry 
periods  occurring  in  1984  and  1989-1990.   In  contrast,  San  Marcos  Springs  have  the  lowest 
elevation  of  the  large  springs  (175  m  ASL)  and  have  never  gone  dry  in  known  history.   By 
comparison,  San  Antonio  Springs  (204  m  ASL)  and  San  Pedro  Springs  (201  m  ASL)  have 
been  intermittent  since  the  1950's.  However,  as  aquifer  levels  continue  to  drop,  springflows  at 
lower  elevations  also  will  decrease  or  cease  completely.   In  turn,  as  springflows  diminish,  the 
streams  they  produce  also  will  be  negatively  impacted. 

Another  drawback  of  excessive  pumping  is  water  quality  degradation  through 
encroachment  of  saline  water  referred  to  as  the  "bad  water  line".   As  pumping  demands  on  the 
Edwards  aquifer  increases,  hydrostatic  pressure  will  decrease.   In  turn,  the  rate  of 
encroachment  of  saline  water  also  may  increase.    Longley  (1992)  reported  that  areas  of  saline 
water  lie  adjacent  to  the  main  artesian  portion  of  the  Edwards  aquifer.   A  smaller,  but 
geologically  separated  portion  of  the  Edwards  Aquifer  (Barton  Springs  segment)  already  has 
had  water  quality  lowered  due  to  saline  encroachment  (Slade  et  al.,  1986). 

The  human  population  of  south-central  Texas  certainly  will  continue  to  grow,  and  as 
the  population  grows,  pumping  demands  on  area  aquifers  and  other  anthropogenic  disturbances 
to  surface  springs  and  streams  likely  will  increase.   The  Edwards  Aquifer  presently  is  the  sole 
source  of  water  for  approximately  1.5  million  people,  as  well  as  serving  major  industries, 
breweries,  and  recreational  parks.   However,  current  projections  indicate  that  the  human 
population  directly  dependent  on  the  Edwards  aquifer  will  exceed  1.6  million  by  the  year 
2000,  and  pumping  from  the  aquifer,  if  unrestrained,  will  exceed  600,000  acre-feet  annually. 
Since  the  average  annual  recharge  of  the  Edwards  aquifer  over  the  past  50  years  has  been 
approximately  600,000  acre-feet  (Guadalupe-Blanco  River  Authority,  1988),  unrestrained 
pumping  from  the  Edwards  aquifer  will  equal  or  exceed  average  annual  recharge  by  the  end  of 
this  decade.    Moreover,  continued  development  in  and  around  the  cities  of  the  Edwards 
Plateau  will  have  a  direct  negative  impact  on  these  ecosystems  and  their  respective  biotas 
through  alteration  of  areas  in  aquifer  recharge  zones. 

BIOLOGICAL  IMPORTANCE  OF  AQUATIC  ECOSYSTEMS  ASSOCIATED  WITH 
THE  EDWARDS  AQUIFER 

In  addition  to  the  five  federally-listed  species  in  the  San  Marcos  Area,  48  other  rare 
animal  species  tracked  by  the  Texas  Natural  Heritage  Program  are  dependent  upon  habitats 
associated  with  the  Edwards  Aquifer.  These  species  occur  in  the  aquifer  recharge  features,  the- 
aquifer  itself,  the  springflows,  or  in  river  systems  or  bay  systems  fed  by  springflow,  and 
include  11  fish,  9  amphibians,  3  reptiles,  20  invertebrates,  and  6  birds  (Table  1).   Although 
extensive,  this  list  may  not  be  complete.   Vertebrates  are  well  documented  in  Texas  (Davis, 
1978;  Dixon,  1987;  Hubbs  et  al.,  1991;  Oberholser,  1974),  but  complete  species  inventories  are 
lacking  for  most  groups  of  aquatic  invertebrates  in  the  state. 

Aquatic  habitats  of  the  Edwards  Plateau  also  support  a  diverse  fauna  found  nowhere 
else  in  the  world.   A  total  of  91  (includes  one  plant  species)  known  species  are  apparently 
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IMPLICATIONS  OF  CONSERVATION  OF  THE  EDWARDS  AQUIFER 

The  potential  losses  from  lowered  quality  and  quantity  of  water  resources  of  the 
Edwards  Plateau,  and  Texas  as  a  whole,  are  enormous.   Several  diverse  ecosystems,  including 
subtenanean,  spring,  riverine,  and  estuarine  complexes,  and  a  large  number  of  species  found 
nowhere  else  in  the  world  are  dependent,  either  directiy  or  indirecUy,  on  the  Edwards  Aquifer 
and  the  springs  it  produces.   In  addition,  these  water  resources  support  local  and  regional 
economies,  including  recreation,  tourism,  industry,  agriculture,  and  downstream  commercial 
and  recreational  fisheries.   Because  the  human  population  is  dependent  upon  this  water,  quality 
of  life  will  be  diminished  as  these  resources  continue  to  be  impacted.   Regional  biodiversity 
will  also  be  negatively  impacted  as  water  resources  continue  to  disappear.   While  there  are  a 
number  of  potential  solutions  and  protections  for  mitigating  water  conservation  issues  and 
preventing  anthropogenic  damage  to  these  systems,  much  remains  to  be  done  to  achieve  these 
goals.   Sound  management  plans  and  strategies,  coordinated  with  support  from  government 
agencies,  private  business,  and  the  general  public  are  critical  for  the  long-term  protection  of 
these  aquatic  resources. 

While  the  federally-listed  species  occurring  in  the  San  Marcos  and  Comal  Rivers  were 
the  focus  of  the  recent  lawsuit  brought  under  the  ESA,  the  unique  biological  aspects  of  the 
Edwards  Aquifer  point  to  a  need  for  an  ecosystem-level  approach  to  conservation  rather  than  a 
species-by-species  approach.   The  conservation  of  the  Edwards  Aquifer  offers  a  unique 
opportunity  to  conserve  species  ranging  from  terrestrial  and  cave-dwelling  species  in  the 
recharge  zone  to  marine  organisms  in  the  Gulf  of  Mexico  through  a  comprehensive, 
coordinated  effort    Such  an  approach  will  likely  encompass  several  tactics,  including 
conservation,  proper  management  of  recharge  areas,  regulated  use,  development  of  surface 
water  with  minimal  environmental  impacts,  and  careful  regulation  of  flow  from  such 
impoundments  to  meet  both  human  and  conservation  needs.    Although  listed  species  have 
forced  action  to  bring  about  the  comprehensive  management  of  the  Edwards  Aquifer,  that 
management  will  result  in  long-term  sustainability  of  an  entire  ecosystem. 

Such  an  approach  has  several  human  as  well  as  biological  benefits.  Through 
conservation  of  a  functioning  system,  it  is  likely  that  future  listings  of  endangered  species  may 
not  be  necessary,  or  that,  even  if  additional  Edwards  Aquifer  species  are  listed  in  the  future, 
additional  regulatory  efforts  may  not  be  needed.   In  addition,  actions  taken  at  an  ecosystem 
level  at  this  time  may  prove  more  cost  effective,  such  as  reducing  demand  and  improving 
efficiency  of  water  use  through  education  and  improved  technology,  than  action  taken  at  a 
later  date  in  response  to  another  localized  problem.   Most  importantiy,  through  ensuring  a 
clean,  adequate  water  supply  for  natural  spring  systems  in  the  Edwards  Plateau,  one  also 
ensures  that  high  quality  water  will  continue  to  be  available  for  human  use  now  and  in  Uie 
future. 

As  reauthorization  of  the  Endangered  Species  Act  is  considered,  several 
recommendations  are  offered  based  on  the  Edwards  Aquifer  experience.   First  and  foremost, 
the  ability  to  identify  and  address  ecosystem-level  problems  should  be  strengthened.   Although 
the  ESA  now  recognizes  the  connection  between  rare  species  and  imperiled  ecosystems, 
implementation  of  the  Act,  including  enforcement  and  funding,  still  focuses  on  listed  species. 
Addressing  ecosystem-level  problems  should  be  a  higher  priority  in  reauthorization,  which  will 
result  in  the  several  benefits  noted  above. 
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TABLE  1. 

CIASSIFIED  SPECIES  DEPENDENT  ON  THE 

EDWARDS  (BALCONES  FAOLT  ZONE)  AQOIFER 


Species 

Plants 

Zizania  texana 

Texas  wild-rice 

Fishes 

Troqloqlanis  pattersoni 
Toothless  Blindcat 

Satan  eurvstomus 

Widemouth  Blindcat 

Cvprinella  proserpina 
Proserpine  Shiner 

Dionda  diaboli 

Devil's  River  Minnow 

Dionda  araentosa 

Roundnose  Minnow 

Dionda  serena 


Dionda  sp . 


Gambusia  qeorqei 

San  Marcos  Gambusia 

Gambusia  qeiseri 

Largespring  Gambusia 

Gambusia  heterochir 

Clear  Creek  Gambusia 

Gambusia  senilis 

Blotched  Gambusia 

Etheostoma  f onticola 
Fountain  Darter 


Federal   State 


LE 


C2 


C2 


C2 


CI 


LE 


LE 


C2 


LE 


TXNHP 


GlSl 


GlSl 


GlSl 


G3S2 


G2S1 


G5S5 


GXSX 


G4S4 


GlSl 


G4SX 


GlSl 


Distribution 
San  Marcos  River 

San  Antonio  Pool 
San  Antonio  Pool 

Devil ' s  River 
Devil's  River 


headwaters  of 
Nueces  River 

headwaters  of 
Guadalupe  and 
Colorado  rivers 

San  Marcos  River 
(presumed  extinct) 

San  Marcos  River 


Clear  Creek 


upper  San  Marcos 
River,  Comal  River 


There  are  a  number  of  additional  darters  endemic  to  the  Plateau. 

C2        -         G3S3 


L   ropterus  treculi 
Guadalupe  Bass 


prennial,  headwater 
type,  streams  of 
the  Plateau,  as 
well  as  dowstream 
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Species  Federal 

Styqobromus  bifurcatus        C2 
Bifurcated  Cave  Amphipod 

Stygobromus  delectus  C2 

Cascade  Cave  Amphipod 

Stygobromus  f laqellatus       C2 
Ezell's  Cave  Amphipod 


State     TXNHP     Distribution 

GlSl      Kendall  and  Travis 
counties  (&  others) 

GlSl      Kendall  County 


GlSl      San  Marcos  Pool 


Stygobromus  longjpes  C2 

Long-legged  Cave  Amphipod 


GlSl      Kendall  County 


Stygobromus  pecki  C2 

Peck's  Cave  Amphipod 

Stygobromus  reddellii         C2 
Reddell's  Cave  Amphipod 


GlSl      Comal  Springs 


GlSl 


Stygobromus  hadenoecus        C2 
Devil's  Sinkhole  Amphipod 


GlSl      Devil's  Sinkhole 


Palaemonetes  antrorum 
Texas  Cave  Shrimp 

Macrobrachium  carcinus 
Large  River  Shrimp 


C2 


.Cylindropsis  sp .  3A 

Tooth  Cave  Blind  Rove  Beetle 


GlSl      San  Marcos  Pool 


juveniles  in 
estuarine  &  Gulf 
waters;  adults  in 
San  Marcos  & 
Guadalupe  River 
systems;  unique 
species  found  only 
in  Florida  and 
Texas 

GlSl      Jollyville  Plateau 


Haideoporus  texanus  C2 

Edwards  Aquifer  Water  Beetle 


GlSl 


San  Marcos  area 


Heterelmis    corralensis 


C2 


Comal  Springs  Water  Beetle 

.Rhadine  persephone  LE 

Tooth  Cave  Ground  Beetle 


GlSl 


GlSl 


Comal  Springs 


Jollyville  Plateau 


.Texamaurops  reddelli         LE 
Kretschmarr  Cave  Mold  Beetle 

Protoptila  area  C2 

San  Marcos  Saddle-case  Caddisfly 


crocreagris  texana 


LE 


Tooth  Cave  Pseudoscorpion 

.Texella  reddelli  LE 

Bee  Creek  Cave  Harvestman 


GlSl 

G1G3 
S1S3 

GlSl 
GlSl 


Jollyville  Plateau 


San  Marcos  area 


Jollyville  Plateau 


Jollyville  Plateau 
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EXPLANATION  OF  CODES  IN  TABLE  1 


FEDERAL  STATUS  (USESA) 

LE  -  Listed  Endangered 

LT  -  Listed  Threatened 

LELT  -  Listed  Endangered  in  part  of  range.  Threatened  in  a 
different  part 

PE  -  Proposed  to  be  listed  Endangered 

PT  -  Proposed  to  be  listed  Threatened 

E(S/A)  or  T(S/A)  -  Listed  Endangered  or  Threatened  on  basis  of 
Similarity  of  Appearance. 

CI  -  Candidate,  Category  1.  USFWS  has  substantial  information  on 
biological  vulnerability  and  threats  to  support  proposing  to 
list  as  endangered  or  threatened.  Data  are  being  gathered  on 
habitat  needs  and/or  critical  habitat  designations. 

CI*  -  CI,  but  lacking  known  occurrences 

CI**  -  CI,  but  lacking  known  occurrences,  except  in 
captivity /cultivation 

C2  -  Candidate,  Category  2.  Information  indicates  that  proposing 
to  list  as  endangered  or  threatened  is  possibly  appropriate, 
but  substantial  data  on  biological  vulnerability  and  threats 
are  not  currently  known  to  support  the  immediate  preparation 
of  rules.  Further  biological  research  and  field  study  will  be 
necessary  to  ascertain  the  status  and/or  taxonomic  validity  of 
the  taxa  in  Category  2 . 

C2*  -  C2,  but  lacking  known  occurrences 

C2**  -  C2 ,  but  lacking  known  occurrences,  except  in 
captivity /cultivation 

3  -  Taxa  no  longer  being  considered  for  listing  as  threatened  or 
endangered.  Three  subcategories  indicate  the  reasons  for 
removal  from  consideration. 

3A  -  Former  Candidate,  rejected  because  presumed  extinct  and/or 
habitats  destroyed 

3B  -  Former  Candidate,  rejected  because  not  a  recognized  taxon; 
i.e.  synonym  or  hybrid 

3C  -  Former  Candidate,  rejected  because  more  common,  widespread,  or 
adequately  protected 

XE  -  Essential  Experimental  Population. 

XN  -  Non-essential  Experimental  Population. 

STATE  STATUS 

E   -  Listed  as  Endangered  in  the  State  of  Texas 
T  -  Listed  as  Threatened  in  the  State  of  Texas 

GLOBAL  RANK  (GRANK) 

Gl  -  Critically  imperiled  globally,  extremely  rare,  5  or  fewer 

occurrences.   [Critically  endangered  throughout  range.] 
02  -  Imperiled   globally,   very   rare,   6   to   20   occurrences. 

[Endangered  throughout  range.] 
G3  -  Very  rare  and  local  throughout  range  or  found  locally  in 

restricted  range,   21   to   100   occurrences.     [Threatened 

throughout  range.] 
G4  -  Apparently  secure  globally. 
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Table  2.   The  largest  springs  in  Texas  (from  Brune,  1981) 


Spring 


County 


Average  Discharge 
(liters/second) 


Comal 

San  Marcos 

Goodenough' 

San  Felipe 

Barton 

San  Antonio' 

Hueco 

Comanche' 

San  Solomon* 

Big  Paint 

Las  Moras 

Salado 

Seven  Hundred 

Government 

Wilkinson 

Adams 

Phantom  Lake^ 


Hays 
Hays 

Val  Verde 

Val  Verde 

Travis 

Bexar 

Comal 

Pecos 

Reeves 

Edwards 

Kinney 

Bell 

Edwards 

Schleicher 

Menard 

Sutton 

Jeff  Davis 


9,000 

4,300 

3,900 

2,600 

1,400 

1,400 

1,  100 

990 

950 

670 

620 

460 

460 

420 

410 

390 

330 


'  Extirpated  by  International  Lake  Amistad  in  1968. 

'  Intermittent  since  1947. 

'  Dry  since  1961. 

'  Not  on  Edwards  Plateau. 
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TFSTIMQWY  BgQWP  THF  SWCOMMITTg  QW  PmRQNMaiT  AND 

MATHBAL  RgSftUmff?^  ^  TMg  IMPilCATIONS  OF  TMP  PWDAMGgRED 
t^pf^^t^  ftf^T  f  ^  I^QARDS  TMg  mWARDS  AQUffgR 

BY 

DR.  LARRY  D.  MCKINNEY 

DIRECTOR  OF  RESOURCE  PROTECTION 

TEXAS  PARKS  AND  WILDLIFE  DEPARTMENT 

JULY  6,1993 

Texas  Parks  and  Wildlife  Department  (TPWD)  Is  the  state  agency  primarily 
responsible  for  the  protection  of  the  state's  fish  and  wildlife  resources  (Parks  and 
Wildlife  Code  Section  12.0011).  The   Department  has  the   biological  expertise  and 
associated  resources  necessary  to  meet  that  responsibility.  In  addition,  TPWD  has 
actively  undertaken  research  and  management  actions  to  address   endangered 
species  issues  throughout  the  state.  As  a  result  no  other  state  or  federal  agency  is 
in  a  better  position  to  judge  the  biological  implications  of  the  Endangered  Species 
Act  (ESA)  in  Texas. 

The  committee  has  requested  TPWD's  testimony  on  only  one  issue  related  to 
implementation  of  the  ESA  in  Texas:  the  Edwards  Aquifer.  While  that  request  does 
greatly  limit  the  scope  of  what  TPWD  could  offer  regarding  the  reauthorization  of 
the  Act,  the  time  constraints  of  the  committee  are  understandable  the  opportunity 
to  provide  this  testimony  is  appreciated  .  A  more  detailed  response  to  specific 
biological  questions  asked  of  the  Department  in  the  Committee's  invitation  letter 
have  been  included   as  an  attachment.  The  remainder  of  the  introductory  statement 
will  focus  on  a  number  of  points  in  which  the  Edwards  Aquifer  issue  illustrates 
important  aspects  of  the  ESA,  both  positive  and  negative. 

^PfCJgS  VBtSUS  aMSYSmtS.  one  of  the  key  failings  of  the  ESA  has  been  its 
focus  on  species  rather  than  ecosystems.  Congress  adopted  the  original  act  in 
1973  with  a  stated  purpose: 

"to  provide  a  means  whereby  the  ecosystems  upon  which  endangered 
species  depend  may  be  conserved". 

The  failure  of  this  approach  is  well  exemplified  in  the  Edwards  whsre  biological    • 
concern  is  focused   primarily  on  five  species:  two  fish,  two  salamanders,  and  a 
plant,  the  Texas  wild  rice.  The  United  States  Fish  and  Wildlife  Service  (USFWS) 
and  others,  including  TPWD  to  some  extent,  have  focused  on  them  in  assessing 
spring  flows  and  undertaking  biological  studies.  However,  some  24+  other  species 
also  found  in  this  ecosystem  are  candidates  for  listing  as  potentially  in  need  of 
protection,  and  are  not  being  as  carefully  considered.  By  ignoring  them  now  do  we 
just  put  off  a  problem  to  the  future?  Yes.  that  is  likely.  Does  It  not  make  more 
sense  to  look  at  the  ecosystem  as  a  whole  and  determine  what  flows  are  needed  to 
maintain  its  health  and  function,  and  in  so  doing  do  we  not  provide  for  all  the 
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species  living  there,  listed  or  not?  Yes,  it  makes  good  biological  sense  to  do  so, 
but  the  current  constraints  of  the  ESA  and  its  implementation  make  that  very 
difficult.  Federal  funds  and  focus  for  studies  and  management  are  tied  to  listed 
species  and  little  is  available  help 
prevent  the  listing  of  species. 


ENDANGERED  SPECIES 
TEXAi 


E  ANUALSE  PLANTST  AMUAlST  P^Mt^ 


The  Edwards  Is  only  one  endangered 
species  issue  among  many  in  Texas 
and  accounts  for  only  6%  of  the   82 
listed  species  found  in  the  state.  An 
additional  305  species  are  listed  as 
candidates.  If  nothing  else  the 
numbers  alone  make  it  clear  that  we 
must  use  a  broader  concept  than  a 
species  by  species  approach  if  we 
hope  to  meet  the  intent  of  the  ESA 
and  not  see  a  significant  decline  in 
biodiversity  and  all  that  implies. 

TMP ROl£  OF STATB FtSHAMD  \MMJMJPF AGBHOfS.  Such  inadequate  funding 
limits  the  ability  of  state  fish  and  wildlife  agencies  to  play  a  more  significant  role  in 
conserving  these  species.  TPWD,  for  example, ~has  resources  and  expertise  that 
could  greatly  benefit  both  the  USFWS  and  affected  Texans  in  meeting  the 
requirements  of  the  ESA  but  is  limited  by  a  lack  of  funding  to  do  so.  The  Edwards 
is  a  particular  case  in  point  where  critical  decisions  of  tremendous  political  and 
economic  import  are  being  driven  by  the  need  to  very  precisely  define  habitat 
requirements  in  the  terms  of  flow  from  the  springs,  yet  relatively  little  funding  is 
available  to  answer  those  basic  ecological  questions  upon  which  such 
determinations  will  be  made. 


The  current  approach  to  implementing  the  ESA  does  not  provide  the  opportunity  for 
an  ecosystem  approach,  except  in  the  broadest  sense.  When  push  comes  to  shove 
the  USFWS  is  forced  to  favor  species  needs  over  ecosystem  needs.  This  is  perhaps 
an  understandable  consequence  of  the  relatively  insignificant  funding  that  the 
USFWS  has  received  to  implement  the  program.  It  was  pointed  out  in  a  recent 
forum  that  the  people  of  Washington  O.C.  spend  more  on  Domino's  Pizza  each  year 
that  the  federal  government  expends  on  endangered  species. 

SOlVmiG  PROaiFttS  OR  PASSING  nm  aUCK?  The  focus  on  species,  rather  than 
ecosystems  also  has  expression  in  the  way  we  are  attempting  to  solve  the  Edwards 
problem.  Many  of  the  solutions  to  the  Edwards  issue  have  tended  to  be  as  myopic 
as  how  we  have  attempted  to  deal  with  endangered  species  in  the  ESA,  and  if  we 
continue  the  result  will  be  the  same.  As  can  be  noted  in  the  written  materials  the 
Edwards  Aquifer  is  but  a  part,  although  a  significant  and  unique  part,  of  a  much 
bigger  ecosystem  that  stretches  from  the  hill  country  to  the  coast  of  Texas.  The 
actions  taken  to  solve  one  problem,  like  building  surface  reservoirs  to  provide  San 
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Antonio  with  water  from  other  than  aquifer,  affect  another  part  because  those 
reservoirs  can  adversely  affect  other  endangered  species  lilce  whooping  cranes  and 
cause  severs  economic  impacts  to  coastal  industries  .  Recharging  the  aquifer  from 
surface  rivers  diverts  that  water  from  users  in  other  basins  and  augmentation 
schemes  have  similar  drawbacks.  Every  action  has  a  ripple  effect  that  if  not 
considered  will  likely  defeat  the  benefit  gained. 

The  city  of  San  Antonio  has  understandably  focused  on  only  its  own  problems  ,  as 
have  agricultural  interests  to  the  west,  and  downstream  users  to  the  east.   If  that 
were  not  the  case  a  solution  would  have  been  reached  long  ago.  Those  entities, 
like  the  Texas  Water  Commission,  chargedwith  finding  a  comprehensive  solution 
have  had  little  succes.  Unfortunately,  if  we  do  not  consider  the  problem  as  a 
whole,  as  an  ecosystem,  we  will  not  solve  the  problem,  but  merely  pass  the  buck 
to  others.  To  date  such  broad  concerns  have  been  given  little  but  passing 
acknowledgement  by  the  individual  entities  in  addressing  the  problem,  but  the 
biological  implications  of  failing  to  do  so  are  clear.  Recently  passed  legislation 
provides  some  hope  that  the  broader  picture  will  be  considered,  but  the  history  of 
such  efforts  does  not  bode  well  for  success.  It  is  clear  that  If  we  do  not  deal 
holistically  with  such  issues,  particularly  the  biological  issues,  we  will  only  delay 
meaningful  resolution  to  the  point  where  few  if  any  options  are  available  and 
perhaps  everyone  loses. 

mil*ACTOI^TMfESAON)mTMDIUWALOPWATBiFROi»7HEB>WAmS 

Setting  aside  the  debate  about  the  ESA,  its  social,  economic,  and  environmental 
implications  it  seems   clear   that  the  ESA  has  had  one  important  and  positive 
benefit  regarding  the  Edwards  Aquifer  issue,  and  that  has  been  to  focus,  perhaps 
force  is  a  better  term,  all  of  us  to  finally  come  to  grips  with  the  issue  and  devise  a 
mechanism  to  assure  the  future  of  not  only  the  springs,  but  the  aquifer.  More  than 
one  water  expert  has  stated  that  the  Edwards  is  not  an  endangered  species  issue, 
but  a  water  issue,  and  that  the  ESA  is  only  making  us  look  at  it  now  rather  than  in 
the  future.  That  is  a  key  point  because  it  is  also  clear  that  we  in  Texas  have 
universally  failed  to  address  such  problems  in  the  past.  Some  281  major  and 
historical  springs  have  been  identified  as  existing  in  Texas  at  some  time  in  the  past. 
Of  the  four  very  largest  only  two  remain:  San  Marcos  and  Comal.  Of  the  31  large 
springs,  only  17  remain.  Altogether  63  of  our  major  springs  had  failed  by  1973  and 
one  estimate  is  that  the  number  of  springs  no  longer  flowing  has  doubled  since 
then.  None  of  those  springs  ceased  from  natural  causes. 

The  most  significant  impact  of  the  ESA  in  regard  to  the  Edwards  issue  has  been  to 
give  a  signal  and  warning,  the  proverbial  canary  in  the  coal  mine,  that  we  must 
seriously  address,  not  only  issues  like  water  quality  and  pollution,  but  biodiversity. 
That  we  must  do  so  now,  before  our  best  options  are  foreclosed,  and  that  we  must 
do  holistically. 
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It  is  easy  to  realize  the  consequences  of  not  listening  to  such  warnings  and  of 
failing  to  balance^conomic  and  development  needs  with  maintaining  a  healthy 
environment.  You  only  have  to  look  to  eastern  Europe  where  economic  "necessity" 
routinely  overrode  environmental  impact.  As  a  result: 

In  Poland  only  5%  of   surface  water  is  suitable  for  human  consumption  and 
60%  of  Its  water  is  so  polluted  that  it  cannot  be  used  for  even  industrial 
purposes. 

In  Czechoslovakia  over  4.000  miles  of  river  contain  no  fish. 

In  the  former  Soviet  Union  50  million  people  live  in  ecologically  hazardous 

To  even  begin  to  clean  up  the  environment  in  eastern  Europe  over  the  next 
ten  years  the  World  Bank  estimates  a  cost  of  $200  billion. 

Like  it  or  not,  the  ESA  has  forced  us  to  confront  such  issues  in  Texas  and  that  is  to 
our  benefit  and  the  benefit  of  future  Texans. 
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STATEMENT  ON  BEHALF  OF  EDWARDS  AQUIFER 
INDUSTRIAL  WATER  USERS 

Endangered  Species  Act  Hearing 

by 

Committee  on  Merchant  Marine  and  Fisheries 

United  States  House  of  Representatives 

Henry  B.  Gonzalez  Convention  Center 

San  Antonio,  Texas 

1:30  p.m.  July  6,  1993 

Honorable  Tom  Loeffler 

Jay  Gwin 

Catherine  Cralle 

Haynes  and  Boone,  L.L.P. 

I.    THE  PROBLEM 

The  Guadalupe  Blanco  River  Authority  (GBRA)  and  the  Sierra 
Club  filed  a  lawsuit  under  the  Endangered  Species  Act  (ESA) 
against  the  Secretary  of  the  Interior  and  the  United  States 
Fish  &  Wildlife  Service  (USFWS)  in  1991  (Sierra  Club  v.  Lujan) 
to  compel  regulation  of  pumping  from  the  Edwards  Aquifer.  The 
purpose  of  the  lawsuit  was  not  to  protect  endangered  or 
threatened  species,  but  rather  to  guarantee  springflow  at  Comal 
and  San  Marcos  Springs  and,  consequently,  streamflow  in  the 
Guadalupe  River. 

On  February  1,  1993,  United  States  Federal  District  Court 
Judge  Lucius  Bunton  issued  an  Order  providing  that  the  ESA 
applies  to  pumping  from  the  Edwards  Aquifer  and  that  100  cfs 
springflow  at  Comal  Springs  must  be  maintained  at  all  times 
under  all  conditions,  including  the  worst  drought  in  history, 
in  order  to  protect  the  Fountain  Darter,  an  endangered  species 
of  fish.  The  effect  of  a  requirement  to  maintain  100  cfs 
springflow  at  Comal  Springs  during  a  repeat  of  the  drought  of 
record  is  that  total  pumping  from  the  Aquifer  must  be  limited 
to  a  maximum  amount  of  approximately  165,000  acre  feet  of  water 
per  year.  To  put  this  pumping  limitation  in  perspective,  total 
pumping  from  the  Aquifer  in  the  dry  years  1988,  1989  and  1990 
averaged  524,000  acre  feet  of  water  per  year. 

Judge  Bunton 's  Order  will  result  in  pumping  limitations 
that  will  reduce  the  amovint  of  water  that  can  be  pumped  from 
the  Aquifer  by  more  than  68  percent  from  average  pumping  levels 
in  1988,  1989  and  1990.  No  alternative  supplies  are  currently 
available  to  satisfy  this  deficit.  Judge  Bunton 's  Order  is  a 
gross  misapplication  of  the  ESA  and,  if  upheld,  will  result  in 
disastrous  economic  and  social  consequences  for  the  people  and 
businesses  of  Bexar  Covinty  and  the  entire  Edwards  Aquifer 
region. 
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II.   THE  FACTS 

The  Edwards  Aquifer  is  the  lifeblood  of  1.5  million  people 
in  five  counties  in  South  Central  Texas.  The  Aquifer  is 
approximately  175  miles  long  extending  through  Uvalde,  Medina, 
Bexar,  Comal  and  Hays  Counties  and  ranges  from  5  to  30  miles  in 
width.  It  is  approximately  3,600  square  miles  in  size  — 
equivalent  in  area  to  the  states  of  Delaware  and  Rhode  Island. 
The  Aquifer  is  the  principal  source  of  water  for  the  Edwards 
Aquifer  region,  and  the  sole  source  of  water  for  more  than 
1,200,000  residents  of  San  Antonio. 

There  are  five  categories  of  water  users  within  this 
five-county  area  that  rely  upon  the  water  in  the  Edwards 
Aquifer : 

a.  Municipal  users,  which  occur  primarily  in  San 
Antonio,  but  also  include  the  municipalities  of  San 
Marcos,  New  Braunfels,  Hondo,  Uvalde  and  other  cities 
and  towns  within  the  Edwards  Aquifer  region; 

b.  Industrial  users,  which  occur  primarily  in  Bexar 
County,  but  also  occur  in  the  other  counties  in  the 
Edwards  Aquifer  region; 

c.  Irrigated  agricultural  users,  which  occur  primarily 
in  Uvalde  and  Medina  Counties,  but  which  also  occur 
in  the  other  counties  in  the  Edwards  Aquifer  region. 

d.  Recreational  users,  which  occur  primarily  in  Comal 
and  Hays  Counties; 

e.  Domestic  and  stock  users,  which  occur  throughout  the 
Edwards  Aquifer  region. 

The  Edwards  Aquifer  is  the  source  of  water  for  the  two 
largest  natural  springs  in  Texas,  namely,  Comal  Springs  in  New 
Braunfels  and  San  Marcos  Springs  in  San  Marcos.  The  Aquifer 
generally  declines  in  elevation  from  west  (Uvalde  and  Medina 
Counties)  to  east  (Comal  and  Hays  Counties).  Water  discharged 
from  the  Aquifer  at  Comal  Springs  flows  into  the  Comal  River 
and  then  into  the  Guadalupe  River.  Similarly,  water  discharged 
from  San  Marcos  Springs  flows  into  the  San  Marcos  River  and 
then  into  the  Blanco  auid  Guadalupe  Rivers. 

Springflow  rates  at  Comal  and  San  Marcos  Springs  are 
determined  primarily  by  the  water  level  of  the  Edwards 
Aquifer.  The  water  level  fluctuates  depending  upon  two 
variables:  recharge  and  pumping  rates.  Recharge  and  pumping 
are   significantly   influenced  by  weather   conditions.    The 
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Acpjifer  is  replenished  through  recharge  from  surface  water 
runoff  resulting  from  rainfall  events.  The  amount,  rate  and 
location  of  rainfall  determine  the  extent  to  which  recharge 
occurs.  During  the  period  from  1934  to  1990,  the  average 
annual  recharge  to  the  Aquifer  was  approximately  636,700  acre 
feet,  ranging  from  a  low  of  approximately  43,700  acre  feet  in 
1956  to  a  high  of  approximately  2,003,600  acre  feet  in  1987. 

Water  is  discharged  from  the  Edwards  Aquifer  through 
springflow  and  pumping.  Historically,  the  combined  springflow 
of  Comal  and  San  Marcos  Springs  has  averaged  approximately 
150,000  to  200,000  acre  feet  per  year.  However,  during  dry 
periods,  springflow  declines  because  there  is  less  recharge  and 
increased  pumping.  The  effect  of  declining  springflow  is  that 
less  water  from  the  Aquifer  flows  out  of  the  springs  and  into 
the  Guadalupe  River.  Comal  Springs  ceased  flowing  for 
approximately  five  months  in  1956  during  the  drought  of  the 
1950s.  This  drought  is  referred  to  as  the  "drought  of  record," 
and  is  considered  by  meteorologists  to  have  a  recurrence 
frequency  of  not  more  than  once  every  150  to  200  years.  San 
Marcos  Springs  continued  to  flow  during  the  1950 's  drought 
because  it  is  lower  in  elevation  than  Comal  Springs. 

The  amount  of  annual  pumping  from  the  Aquifer  varies 
significantly  depending  primarily  upon  the  amount,  timing  and 
location  of  rainfall.  Total  pumping  from  the  Aquifer  during 
the  three  highest  water  demand  years  since  1980  averaged 
approximately  537,400  acre  feet  per  year,  as  follows: 

Year  Total  Pumping 

(Acre  Feet) 

1988  529,800 

1989  540,000 

1990  542,400 

Total  piimping  from  the  Aquifer  during  the  last  three  years  of 
the  decade  of  the  1980s  averaged  approximately  524,000  acre 
feet  per  year  as  follows: 

Year  Total  Pumping 

(Acre  Feet) 

1984  540,000 

1988  542,400 

1989  489,400 
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III.  THE  PURPOSE  AND  STRUCTURE  OF  THE  ESA 

A.  General .  The  ESA  was  adopted  in  1973  in  order  to 
conserve  endangered  and  threatened  species  and  the  ecosystems 
on  which  those  species  depend.  In  order  to  attain  these  goals, 
the  ESA  requires  the  Secretary  to  develop  information  deemed 
essential  to  the  conservation  of  species,  including  the  listing 
of  endangered  and  threatened  species,  the  listing  of  critical 
habitat  for  those  species,  and  the  preparation  of  plans  for  the 
recovery  of  those  species.  The  term  "endangered  species"  means 
any  species  in  danger  of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  The  term  "threatened 
species'  mean  any  species  which  is  likely  to  become  endangered 
within  the  foreseeable  future.  "Critical  habitat"  includes  the 
area  occupied  by  the  species  which  contains  features  essential 
to  the  conservation  of  the  species  and  which  may  require 
special  management  or  protection. 

B.  Federal  Agencies.  The  ESA  applies  to  actions  by 
federal  agencies  and  private  parties.  In  the  case  of  federal 
agencies.  Section  7  of  the  ESA  requires  that  each  federal 
agency  use  its  authority  to  conserve  endangered  and  threatened 
species.  Specifically,  each  agency  must  consult  with  the 
Secretary  of  the  Interior  to  ensure  that  its  actions  are  not 
likely  to:  a)  "jeopardize"  the  continued  existence  of  any 
endangered  or  threatened  species,  or  b)  result  in  the 
destruction  or  adverse  modification  of  "critical  habitat."  If 
any  proposed  federal  action  will  likely  produce  such  results 
and  no  reasonably  prudent  alternative  is  available,  the 
proposed  federal  action  cannot  proceed  vmless  the  agency 
obtains  an  exemption  from  the  Endangered  Species  Committee. 
Because  the  Committee  is  required  to  determine  whether  an 
action  should  proceed  even  though  the  action  may  result  in  the 
extinction  of  a  species,  the  Committee  is  often  referred  to  as 
the  "God  Committee."  Throughout  the  history  of  the  ESA,  only 
three  applications  have  ever  been  sxibmitted  to  the  God 
Committee  for  such  an  exemption.  The  first  application 
involved  the  Tennessee  Valley  Authority's  Tellico  Dam  project 
in  1978  in  which  the  Committee,  in  a  decision  later  overturned 
by  Congress,  unanimously  denied  the  application.  In  the  second 
instance,  the  Committee  granted  an  exemption  for  the  Grayrocks 
Dam  in  1978  with  provisions  for  mitigating  deimage  to  whooping 
crane  habitat.  Finally,  earlier  in  1993,  the  Committee  greinted 
an  exemption  for  13  of  44  individual  timber  sales  within  the 
habitat  of  the  spotted  owl. 

C.  Private  Parties.  In  addition  to  restricting  the 
activities  of  federal  agencies.  Section  9  of  the  ESA  restricts 
private  action.  It  is  a  violation  of  the  ESA  for  any  person  to 
"take"  a  protected  species  of  wildlife.   Under  the  Act  and  its 
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regulations,  the  term  "take"  is  broadly  defined  to  include 
significant  habitat  modification  or  destruction  that  actually 
kills  or  injures  protected  wildlife  by  significantly  impairing 
essential  behavioral  patterns  such  as  breeding,  feeding  or 
sheltering.  Therefore,  not  only  is  it  a  violation  of  the  ESA 
to  directly  kill  a  protected  species  by  shooting  or  trapping, 
but  it  is  also  unlawful  to  modify  the  habitat  of  the  species  if 
that  modification  impairs  essential  behaviors  such  as  feeding 
or  breeding.  Although  Section  10  of  the  ESA  provides  an 
exemption  for  takings  which  are  incidental  to  and  not  the 
purpose  of  an  otherwise  lawful  activity,  only  11  such  permits 
have  ever  been  granted  by  the  Secretary.  Obtaining  such  a 
permit  is  a  lengthy  and  costly  undertaking.  The  applicant  must 
demonstrate  that  the  taking  is  incidental  to,  and  not  the 
purpose  of,  an  otherwise  lawful  activity.  The  applicant  must 
also  demonstrate  that  it  has,  to  the  maximum  extent 
practicable,  minimized  the  impact  of  the  taking,  and  must 
present  a  conservation  plan  that  includes  mitigation  together 
with  assurance  of  adequate  funding. 

IV.   MISAPPLICATION   OF   THE   ESA   IN   THE   EDWARDS   AQUIFER 
CONTROVERSY 

A.  Erroneous  Application  of  ESA.  The  purpose  of  the 
Edwards  Aquifer  Endangered  Species  Litigation  was  not  to 
protect  endangered  species,  but  rather  was  to  guarantee 
springflow  at  Comal  and  San  Marcos  Springs  and,  consequently, 
streamflow  in  the  Guadalupe  River.  In  effect,  the  ESA  was  used 
by  GBRA  as  a  Machiavellian  tool  to  limit  pumping  in  the  Edwards 
Aquifer  region  so  that  more  water  would  flow  into  the  Guadalupe 
River.  Clearly,  the  ESA  was  never  intended  to  be  applied  in 
this  manner. 

The  ESA  is  usually  applied  to  evaluate  and  minimize  the 
impact  on  endangered  and  threatened  species  of  specific  human 
development  activity,  such  as  the  construction  of  federal 
highway  or  dam  projects,  the  development  of  housing  or 
commercial  property,  and  the  logging  of  timber.  The  Edwards 
Aquifer  case  does  not  involve  the  impact  of  specific, 
prospective  activity  —  it  involves  the  projected  impact  of 
ongoing  human  activity  (pumping)  in  the  context  of  a  severe 
drought  that  is  likely  to  recur  only  once  every  150  to  200 
years . 

Further,  the  Edwards  Aquifer  case  does  not  involve  one 
human  activity,  but  rather  the  collective  impact  of  the  actions 
of  thousands  of  pumpers.  Most  ESA  cases  involve  prohibitions 
against  one  central  actor,  such  as  TVA's  construction  of  the 
Tellico  Dam,  EPA's  registration  of  pesticides,  or  a  particular 
developer  with  a  particular  project.   The  Edwards  Ac[uifer  case. 
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however,  involves  the  imposition  of  pumping  limitations  on  all 
pumpers  to  prohibit  the  collective  impact  of  individual 
activities  (low  springflow)  under  certain  climatic  conditions 
(moderate  -  severe  drought) .  By  extension  of  this  rationale, 
if  it  was  shown  that  carbon  monoxide  exhaust  impaired  the 
reproduction  of  an  endangered  bird,  the  operation  of  all 
automobiles  in  the  affected  area  would  have  to  be  restricted. 
Certainly,  Congress  did  not  intend  the  ESA  to  be  applied  so 
broadly. 

B.  Experimental  Population.  One  of  the  major  problems 
in  the  Edwards  case  is  that  the  protections  typically  afforded 
native  species  have  been  erroneously  applied  to  the  population 
of  Fountain  Darters  at  Comal  Springs,  which  is  a  reintroduced 
population.  The  original  population  was  twice  eliminated  and 
twice  reintroduced.  In  the  early  1950s  the  State  of  Texas 
killed  the  entire  population  of  Fountain  Darters  in  the  Comal 
River  ecosystem  through  the  application  of  rotenone,  a  poison 
used  to  kill  certain  nuisance  fish  in  the  river.  After  the 
poisoning  was  completed,  two  jars  full  of  Fountain  Darters  were 
reintroduced  to  the  river.  Within  a  few  years  following  the 
rotenone  application  and  the  reintroduction  of  a  small  number 
of  Fountain  Darters,  the  Fountain  Darter  population  in  the 
Comal  River  ecosystem  was  approximately  100,000. 

The  entire  population  of  Fountain  Darters  in  the  Comal 
River  ecosystem  again  died  in  1956  when  Comal  Springs  ceased 
flowing  during  the  drought  of  the  1950s.  In  the  early  1970s, 
approximately  450  Fountain  Darters  from  the  San  Marcos  River 
were  used  to  restock  the  Comal  River.  Recent  studies  indicate 
that  this  reintroduction  was  highly  successful  because  there 
are  currently  more  than  164,000  Fountain  Darters  in  the  Comal 
River . 

Because  the  population  of  Fountain  Darters  at  Comal 
Springs  is  a  reintroduced  population,  it  should  be  considered 
an  "experimental  population"  under  §  10(j)  of  the  ESA  and 
managed  as  a  "threatened"  rather  than  an  "endangered"  species. 
Such  a  designation  would  allow  greater  flexibility  in  the 
management  of  the  Fountain  Darter  population  and  would  avoid 
the  extraordinarily  adverse  economic  and  social  consequences 
described  below. 

C.  De  Facto  Determination  of  Critical  Habitat.  Another 
significant  problem  in  the  Edwards  case  is  that  Judge  Bvmton 
considered  both  the  Comal  River  ecosystem  and  the  San  Marcos 
River  ecosystem  to  be  "critical  habitat"  for  the  Fountain 
Darter.  USFWS  has  not  designated  Comal  Springs  as  critical 
habitat  for  any  protected  species,  and  it  is  highly  unlikely 
that  Comal  Springs  could  be  designated  as  a  critical  habitat 
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because  economic  factors  must  be  taken  into  account  when 
designating  critical  habitat.  As  discussed  below,  devastating 
economic  and  social  consequences  will  result  if  Comal  Springs, 
is  determined  to  be  a  critical  habitat  for  the  Fountain 
Darter.  Furthermore,  the  term  "critical  habitat,"  as  used  in 
the  ESA,  does  not  include  the  entire  geographic  area  inhabited 
by  a  species.  Critical  habitat  includes  only  the  area  occupied 
by  a  species  which  contains  features  essential  to  the 
conservation  of  the  species,  and  which  may  require  special 
management  or  protection.  The  San  Marcos  River  ecosystem  is 
the  only  designated  critical  habitat  for  any  of  the  species  at 
issue  in  the  Edwards  Ac[uifer  case. 

Even  though  the  Fountain  Darter  population  in  the  Comal 
River  ecosystem  is  an  introduced  population,  USFWS  has 
determined  that  the  Comal  population  is  essential  to  the 
conservation  of  the  entire  population  of  Fountain  Darters. 
Further,  USFWS  has  indicated  that  because  the  springs  and  the 
habitat  they  provide  are  dependant  upon  pumping,  they  require 
special  management.  Through  its  evaluation  of  the  Comal  River 
ecosystem,  USFWS  has,  in  effect,  made  a  de  facto  designation  of 
Comal  Springs  as  a  critical  habitat  for  the  Fountain  Darter, 
but  has  not  complied  with  the  statutory  requirements  incident 
to  such  a  determination.  Clearly,  such  an  ad  hoc  determination 
is  beyond  the  authority  of  USFWS  under  the  ESA. 

V.    ECONOMIC  IMPACT  OF  APPLICATION  OF  ESA  TO  EDWARDS  AQUIFER 
CASE 

On  February  1,  1993,  Federal  District  Court  Judge  Lucius 
Bunton  issued  an  Order  in  the  Edwards  Aquifer  Endangered 
Species  Litigation  specifying  the  springflow  levels  at  which  a 
"take"  and  "jeopardy"  of  Fountain  Darters  occur  at  Comal 
Springs,  which  will  result  in  pumping  limitations  and  cause 
severe  economic  impacts  for  the  people  and  businesses  of  the 
Edwards  Aquifer  region.  Judge  Bunton  provided  interim  findings 
that  Fountain  Darters  are  "taken"  whenever  the  Comal  springflow 
drops  to  an  undefined  springflow  greater  than  100  cfs,  and 
ordered  USFWS  to  make  a  determination  of  that  springflow 
level.  In  its  report  of  April  15,  1993,  USFWS  determined  that 
Fountain  Darters  are  currently  taken  whenever  Comal  springflow 
drops  to  200  cfs.  If,  however,  certain  non-native  snails  can 
be  controlled,  springflow  may  drop  as  low  as  150  cfs  without 
causing  a  "take"  of  Fountain  Darters. 

Judge  Bxinton  also  provided  interim  findings  that  the 
"continued  existence"  of  the  Fountain  Darter  as  a  species  is 
"jeopardized"  whenever  the  flow  at  Comal  Springs  drops  to  an 
undefined  springflow  greater  than  0  cfs,  and  ordered  USFWS  to 
make  a  determination  of  that  springflow  level.   In  its  report 
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of  Jxine  15,  1993,  USFWS  determined  that  the  continued  existence 
of  Fountain  Darters  as  a  species  is  currently  jeopardized 
whenever  springflow  at  Comal  Springs  drops  to  150  cfs.  USFWS 
further  determined  that  if  a  management  plan  is  in  place  to 
control  the  timing  and  duration  of  low  flows,  springflow  can  be 
allowed  to  drop  as  low  as  100  cfs  without  jeopardizing  the 
Fountain  Darter. 

According  to  these  findings,  springflow  at  Comal  Springs 
must  be  maintained  above  200  cfs  in  order  to  avoid  a  taking  of 
Fountain  Darters  and  must  be  maintained  above  150  cfs  to  avoid 
jeopardizing  their  existence.  Based  upon  hydrologic  models,  in 
order  to  maintain  even  100  cfs  at  Comal  during  a  repeat  of  the 
drought  of  record,  total  piamping  from  the  Aquifer  must  be 
limited  to  165,000  acre  feet  per  year,  which  is  a  more  than  68 
percent  reduction  from  average  pumping  during  1988,  1989  and 
1990.  In  order  to  provide  constant  springflow  at  Comal  Springs 
of  150  cfs  as  required  by  USFWS  determinations  to  avoid 
jeopardy,  pumping  would  have  to  be  restricted  even  further.  No 
significant  amounts  of  non-Aquifer  water  can  be  brought  on  line 
in  Bexar  County  to  replace  water  lost  due  to  pumping 
limitations  in  less  than  five  years  under  the  most  optimistic 
circumstances. 

The  draconian  pumping  limitations  resulting  from  Judge 
Bunton's  Order  will  impact  the  economy  of  the  Bexar  County  in 
two  ways:  first,  the  pumping  limitations  will  result  in  the 
loss  of  more  than  163,000  acre  feet  of  water  per  year  in  Bexar 
Coxinty;  second,  Bexar  County  will  be  forced  to  replace  water 
lost  due  to  pumping  limitations  before  it  can  develop  any  water 
necessary  for  future  growth.  M.  Ray  Ferryman,  a  well-respected 
Texas  economist,  testified  in  the  Edwards  Aquifer  Endangered 
Species  Litigation  that  reducing  the  total  amount  of  water 
pumped  in  Bexar  County  from  the  Aquifer  to  maintain  100  cfs 
continuous  natural  springflow  at  Comal  Springs  during  a  repeat 
of  the  drought  of  record  would  result  in  the  following  annual 
adverse  impact  on  the  economy  of  Bexar  County,  assuming  that 
all  pumpers  reduce  their  pumping  proportionally: 

1)  $9,643,600,000  reduction  in  total  spending; 

2)  $5,522,300,000  reduction  in  total  output; 

3)  $3,252,200,000  reduction  in  personal  income; 

4)  $2,592,800,000  reduction  in  wages  and  salaries;  and 

5)  $1,269,600,000  reduction  in  retail  sales. 
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Additionally,  Dr.  Ferryman  testified  that  this  p\iinping 
limitation  would  result  in  the  loss  of  136,703  permanent  jobs, 
and  would  have  a  grossly  disproportionate  impact  on  racial 
minority  workers  and  their  families. 

The  estimated  cost  for  Bexar  County  to  develop  alternative 
sources  of  water  to  replace  163,000  acre  feet  of  water  per  year 
lost  due  to  pumping  limitations  ranges  from  $500,000,000  to 
$1,500,000,000,  depending  upon  the  type,  location  and  blending 
of  alternative  sources.  These  costs  do  not  include  the  cost  of 
developing  any  water  for  future  growth.  Dr.  Ferryman  testified 
that  the  cost  of  developing  alternate  sources  to  replace  water 
lost  due  to  pumping  limitations  would  result  in  the  following 
additional  annual  adverse  economic  impacts  on  Bexar  County: 

1)  $207,500,000  reduction  in  total  spending; 

2)  $116,000,000  reduction  in  total  output; 

3)  $65,300,000  reduction  in  personal  income; 

4)  $59,200,000  reduction  in  wages  and  salaries;  and 

5)  $63,200,000  reduction  in  retail  sales. 

Additionally,  these  costs  would  result  in  the  loss  of  3,123 
permanent  jobs. 

VI.   REASONABLE  ALTERNATIVES  TO  SEVERE  FUMPING  LIMITATIONS 

The  m\micipal  and  industrial  water  users  in  Bexar  County 
recognize  that  the  Edwards  Aquifer  must  be  managed  in  order  to 
maximize  the  availability  of  water  from  the  Aquifer.  These 
users  strongly  supported  Senate  Bill  1477,  which  was  passed  by 
the  Texas  Legislature  in  the  recently  completed  Regular 
Session.  The  legislation  provides  for  the  comprehensive 
regulation  and  management  of  the  Aquifer  in  which  average 
discharge  through  pumping  and  springflow  is  balanced  against 
average  recharge.  The  Edwards  Aquifer  legislation  will  ensure 
continuous  natural  springflow  at  San  Marcos  Springs  during  a 
repeat  of  the  drought  of  record,  and  will  ensure  springflow  at 
Comal  Springs  except  during  a  repeat  of  the  drought  of  record. 

As  stated  above,  meteorologists  have  determined  that  the 
drought  of  record  is  an  event  that  is  likely  to  recur  once 
every  150  to  200  years.  In  view  of  this  recurrence  interval 
and  the  availability  of  practical  alternatives,  it  is  clearly 
unreasonable  to  interpret  the  ESA  to  require  continuous  natural 
springflow  at  all  times  under  all  conditions,  including  the 
drought  of  record. 
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The  Fountain  Darter  is  the  only  •  listed  endangered  or 
threatened  species  found  in  the  Comal  River  ecosystem.  The 
Fountain  Darter  population  in  the  Comal  River  ecosystem  can  be 
sustained  during  periods  of  low  springflow  caused  by  severe 
drought  without  imposing  severe  pumping  limitations  which  will 
result  in  the  catastrophic  economic  and  social  consequences 
described  above.  Specifically,  the  Comal  Fountain  Darter 
population  can  be  sustained  during  low  springflow  conditions  by 
maintaining  streamflow  in  the  Old  Channel  of  the  Comal  River. 

The  Old  Channel  is  the  original  channel  of  the  Comal 
River.  At  the  turn  of  the  century,  the  natural  channel  of  the 
Comal  River  was  diverted  in  order  to  develop  hydro-electric 
power.  The  diverted  channel  is  now  considered  the  Comal  River, 
while  the  original  Comal  River  is  now  referred  to  as  the  Old 
Channel  of  the  Comal  River. 

The  streamflow  of  the  Old  Channel  averages  between  7-10 
cfs,  which  is  the  equivalent  of  approximately  7,200  acre  feet 
of  water  per  year.  Current  studies  estimate  that  more  than 
one-half  of  the  entire  Fountain  Darter  population  in  the  Comal 
River  ecosystem  (91,081  of  a  total  168,000)  lives  in  the  Old 
Channel.  Continuous  natural  springflow  from  Comal  Springs  into 
the  Comal  River  ecosystem  is  not  necessary  to  sustain  a  viable 
population  of  Fountain  Darters  in  the  Comal  River.  During  low 
springflow  conditions,  water  of  sufficient  quality  and  quantity 
can  be  delivered  into  the  Old  Channel  to  preserve  the  Fountain 
Darter  population  there. 

The  estimated  cost  to  deliver  water  of  sufficient  quality 
and  quantity  into  the  Old  Channel  at  a  flow  rate  of  10  cfs  is 
not  more  than  approximately  $30  million.  The  economic  impact 
of  financing  this  reasonably  prudent  alternative  is  negligible 
in  comparison  with  the  severe  adverse  economic  impact  of 
limiting  pumping  in  order  to  maintain  continuous  springflow  at 
Comal  Springs  at  all  times  under  all  conditions,  including  the 
drought  of  record. 

Alternatively,  Fountain  Darters  are  easily  collected  in 
times  of  declining  springflows,  and  easily  maintained  and 
propagated  in  the  laboratory.  Studies  indicate  that  the 
Fountain  Darter  can  tolerate  eind  breed  in  a  fairly  wide  range 
of  temperatures. 
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CONGRESSIONAL  TESTIMONY  -  H.  B.  ZACHRY.  JR.  CONGRESSIONAL 
HEARINGS:   REAUTHORIZATION  OF  THE  ENDANGERED  SPECIES  ACT 

MR.  CHAIRMAN,  MEMBERS  OF  THE  COMMITTEE,  MY  NAME  IS 
BARTELL  ZACHRY,  CHAIRMAN  Oh  THE  BOARD  OF  THE  H.  b.  ZACHRY 
COMPANY,  A  PRIVATELY-HELD  CONSTRUCTION  COMP.\NY 
HEADQUARTERED  IN  SAN  ANTONIO.  I  AM  TESTIFYING  BEFORE  YOU 
IN  MY  ROLE  AS  CHAIRMAN  OF  THE  SAN  ANTONIO  ECONOMIC 
DEVELOPMENT     FOUNDATION.  THIS     PRIVATRLY-FUNDED 

ORGANIZATION  IS  RESPONSIBLE  FOR  OUR  COMMUNITY'S  OUTSIDE 
INDUSTRIAL  RECRUITMENT  FOR  THE  DEVELOPMENT  OF  JOBS  AND 
OPPORTUNITY  FOR  OUR  CITIZENS. 

PUBLIC  AND  LEGISLATIVE  CONCERNS  ABOUT  ENVIRONMENTAL 
QUALITY  PRODUCED  THE  LANDMARK  LEGISLATION  ENTITLED  THE 
ENDANGERED  SPECIES  ACT.  A  SUFFICIENT  PERIOD  OF  TIME  HAS 
ELAPSED  TO  ALLOW  FOR  LEGISLATIVE  ASSESSMENT  OF  THIS  ACT'S 
ADMINISTRATION  AND  IMPACT  AS  IT  RELATES  TO  CONGRESSIONAL 
INTENT  AND  SHORTCOMINGS  IN  ITS  IMPLEMENTATION. 
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YOU  ARE  TO  BE  COMMENDED  FOR  HOLDING  THESE  HEARINGS  IN 
THE  HEART  OF  THE  EDWARDS  AQUIFER  REGION,  A  REGION  UNDER 
FIRE  IN  A  FEDERAL  LAWSUIT  FILED  UNDER  THIS  ACT. 

A  RECENT  FEDERAL  DISTRICT  COURT'S  REVIEW  OF  THIS  ACT 
ILLUSTRATES  THE  NEED  FOR  CONGRESSIONAL  ACTION.  PUMPING 
LIMITATIONS  AS  SET  BY  THE  COURT  COULD  STILL  BE  IMPOSED  ON 
THIS  REGION.  IT  WOULD  BE  DISASTROUS.  THE  IMPORTANCE  OF  THE 
THREATENED  SPECIES  OR  CRITTERS  (SLIBJECTS  OF  THIS  LAWSUIT)  TO 
THE  MAINTENANCE  OF  OUR  ECOSYSTEMS  WAS  NOT  PERTINENT;  NOR 
WERE  THE  LIVELIHOODS  AND  QUALITY  OF  LIFE  OF  MILLIONS  OF 
PEOPLE.  WE  REMAIN  HOPEFUL,  HOWEVER,  THAT  THE  FEDERAL 
DISTRICT  COURT  WILL  DISMISS  THE  LAWSUIT  BECAUSE  OF  THE 
OLTTSTANDING  LEGISLATIVE  COMPROMISE  JUST  CRAFTED  BY  THE 
TEXAS  LEGISLATURE. 


1  WOULD  LIKE  TO  HIGHLIGHT  THE  ECONOMIC  IMPACT  TO  OUR 
LOC.\L  COMMUNITY  SHOULD  PU-MPING  LIMITS  BE  IMPOSED.    THE 
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SOURCE  OF  THESE  FIGURES  IS  THE  AFFIDAVIT  OF  DR.  RAY 
FERRYMAN,  ECONOMIST  IN  RESIDENCE  AT  BAYLOR  UNIVERSITY.  A 
COPY  OF  DR.  FERRYMAN'S  SWORN  STATEMENT  HAS  BEEN  PROVIDED 
TO  THE  COMMITTEE  AS  PART  OF  THIS  HEARING'S  RECORD.  THE 
STATEMENT  INCLUDES  DR.  FERRYMAN'S  ACADEMIC  CREDENTIALS, 
METHODOLOGY,  AND  SPECIFIC  DOLLAR  IMPACTS  UNDER  VARIOUS 
SCENARIOS. 

THE  FEDERAL  COURT  FOUND  FOR  A  REDUCTION  IN  THE  PUMPING  OF 
THE  EDWARDS  AQUIFER  FROM  450,000  ACRE  FEET  (HISTORIC  USE)  TO 
200.000  ACRE  FEET.  INDUSTRL\L  AND  MILITARY  USERS'  HISTORIC 
CONSUMPTION  IS  54,000  ACRE  FEET  ANNUALLY.  A  REDUCTION  OF 
THIS  MAGNITUDE  WOULD,  IN  THE  COURT'S  OPINION.  PROVIDE  THE 
MINIMUM  SPRING  FLOW  NECESSARY  FROM  COMAL  SPRINGS  TO 
ENSURE  THAT  THE  FOUNTAIN  DARTER  WOULD  NO  LONGER  BE 
"JEOPARDIZED." 
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UNDER  THIS  SCENARIO,  WITH  A  PROPORTIONAL  REDUCTION  BY 
USERS.  DR.  FERRYMAN'S  ANNUAL  ECONOMIC  IMPACT  ON  BEXAR 
COUNTY  RESULTS  IN: 


A  REDUCTION  IN  TOTAL  SPENDING: 
A  REDUCTION  IN  TOTAL  OUTPUT: 
A  REDUCTION  IN  PERSONAL  INCOME: 
A  REDUCTION  IN  WAGES/SALARIES: 
A  REDUCTION  IN  RETAIL  SALES: 
A  LOSS  IN  PERMANENT  JOBS: 


S7.5  BILLION 
$4.3  BILLION 
$2.5  BILLION 
$2  BILLION 
$1  BILLION 
100,000 


REPLACEMENT  COSTS  OF  250,000  ACRE  FEET  OF  WATER 
HNANCIALLY  RANGE  FROM  $500  MILLION  TO  $1.5  BILLION 
DEPENDING  UPON  THE  AVAILABILITY  AND  COMBINATION  OF 
SOURCES.  DURING  THIS  DIVERSION  OF  RESOURCES  FOR  ALTERNATE 
SOURCE  DEVELOPMENT,  REDUCTIONS  WOULD  OCCUR  IN  THE  SAME 
CATEGORIES  REFERENCED  EARLIER  INCLUDING  TOTAL  SPENDING. 
TOTAL  OUTPUT.  PERSONAL  INCOME,  WAGE/SALARIES,  RETAIL  SALES 
AND  PERMANENT  JOB  LOSS 
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OUR  COMMUNITY  MUST  AND  SHOULD  AGGRESSIVELY  INCREASE 
CONSERVATION,  INCREASE  NON-POTABLE  USE  OF  TREATED 
WASTEWATER  AND,  AS  NEEDED,  ACQUIRE  SUPPLEMENTAL  SURFACE 
SOURCES.  UNDER  THE  STATE  LEGISLATION  REFERENCED  EARLIER. 
OUR  COMMUNITY  WILL  IMPLEMENT  THIS  THREE-PRONG  APPROACH 
AND  BEAR  THE  COSTS  FOR  THESE  APPROACHES,  AS  WE  RIGHTFULLY 
SHOULD. 

THE  ECONOMIC  DEVELOPMENT  FOUNDATION  IS  CURRENTLY 
WORKING  WTTH  SIXTY-SIX  ACTIVE  CORPORATE  PROSPECTS  WHO 
MUST  BE  REASSURED  THAT  THE  ISSUES  OF  CONTROL  AND  COST  OF 
WATER  IN  THIS  REGION  ARE  BEING  SETTLED.  THE  STATE 
LEGISLATION  HAS  QONE  A  LONG  WAY  TO  ASSURE  BUSINESSES  TIL\T 
THEY  WILL  HAVE  A  DEPENDABLE  SOLUCE.  WE  REMAIN  HOPEFUL 
THAT  THE  FEDERAL  DISTRICT  COURT  WILL  AGREE. 

MANY  OF  THESE  ARE  MANUFACTURERS.  CATEGORIES  INCLUDE: 
METAL  WORKING,  INDUSTRIAL  MACHINING,  COMPUTER  EQUIPMENT, 
ELECTRONIC  EQLTPMENT  AND  FOOD  PROCESSING.     WATER  IS  AN 


s 
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IMPORTANT  RESOURCE  IN  THESE  PROCESSES  AND  IS  A  KEY  CRITERIA 
USED  DURING  THE  SITE  SELECTION. 

WHETHER  THE  NORTH  AMERICAN  FREE  TRADE  AGREEMENT  IS 
RATIFIED  IMMEDIATELY  OR  NOT,  SAN  ANTONIOS  GROWING 
PARTNER  TO  THE  SOUTH,  MEXICO,  WILL  BE  PROVIDING 
TREMENDOUS  OPPORTUNITIES  FOR  BUSINESS  DEVELOPMENT, 
LNCLUDING  FOOD  PROCESSING.  OUR  COMMUNITY  IS  A  MUCH 
BETTER  LOCATION  TO  SERVE  MEXICAN  MARKETS  WHICH  WILL  NEED 
TREMENDOUS  AMOUNTS  OF  FOOD  ITEMS,  AND  SAN  ANTONIO  HAS 
THE  POTENTIAL  FOR  BECOMING  A  PROCESSING  CENTER  FOR 
MEXICAN  AGRICULTURAL  PRODUCTS  GEARED  FOR  U.  S. 
CONSUMPTION. 

THE  FOUNDATION  URGES  THIS  COMMITTEE  TO  CONSIDER 
AMENDMENTS  WHICH  PROVIDE  A  PROPER  BALANCE  BETWHi:.In 
ANIMAL  AND  PLANT  SPECIES  AND  PEOPLE.  JOBS,  AND  QUALITY  OF 
LIFE.  A  DEPENDABLE.  PREDICTABLE  WATER  SUPPLY  IS  ESSENTL\L 
TO  THIS  REGION'S  ECONOMIC  FUTURE.     IT  IS  OUR  BELIEF  THAT 


98 

AMENDMENTS     TO     THIS     ACT,     WHICH     PROVIDE     FOR     THE 

• 

CONSIDERATION  OP  INDIVIDUALS,  COMMUNITIES  AND  THEIR 
LIVELIHOOD,  ARE  ESSENTIAL  TO  REFLECT  THE  NEEDS,  DESIRES, 
ASPIRATIONS  AND  WELL-BEING  OF  THIS  NATION. 

THANK  YOU  FOR  ALLOWING  ME  THE  OPPORTUNITY  TO  REPRESENT 
THE  SAN  ANTONIO  ECONOMIC  DEVELOPMENT  FOUNDATION  AND 
PROVIDE  THIS  PROSPECTIVE  TO  MEMBERS  OF  THE  COMMITTEE 
DURING  REAUTHORIZATION  HEARINGS  ON  THE  ENDANGERED 
SPECIES  ACT. 
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TESTIMONY  OF  DAVID  K.  LANGFORD 
OF  THE  TEXAS  WILDLIFE  ASSOCIATION,  1/6/93 

MR.  CHAIRMAN  &  MEMBERS  OF  THE  COMMITTEE  —  MY  NAME  IS  DAVID  K. 
LANGFORD  AND  I  THANK  YOU  FOR  ALLOWING  ME  TO  TESTIFY.  I  AM  HERE 
REPRESENTING  THE  TEXAS  WILDLIFE  ASSOCIATION  —  AND  GUESS  WHAT  — 
EVEN  THOUGH  WE'RE  NOT  FROM  THE  GOVERNMENT,  WE'RE  STILL  HERE  TO 
HELP. 

TWA'S  MEMBERSHIP  IS  COMPOSED  PRIMARILY  OF  LANDOWNERS, 
EDUCATORS,  BIOLOGISTS,  AND  RESEARCHERS  WHOSE  MAIN  OBJECTIVES  ARE 
THE  CONSERVATION  AND  MANAGEMENT  OF  WILDLIFE  HABITAT  AND  WILDLIFE 
RESOURCES.  AND,  OUR  MEMBERSHIP  CONTROLS  MILLIONS  AND  MILLIONS  OF 
ACRES  OF  THIS  WILDLIFE  HABITAT  IN  TEXAS. 

WE  FEEL  THAT  THE  STATED  PURPOSE  AND  THE  INTENT  OF  THE  ESA  IS 
BEYOND  REPROACH.  HOWEVER,  WE  ARE  DISTURBED  BY  THE  WAY  THE  ACT  IS 
CURRENTLY  BEING  IRRATIONALLY  INTERPRETED  AND  SENSELESSLY 
ADMINISTERED  —  AS  WE  HAVE  ALREADY  HEARD  HERE  TODAY.  MY  WRITTEN 
STATEMENTS  WILL  REVIEW  MOST  OF  THESE  CONCERNS  —  SO  I  WILL  DIRECT 
MY  TESTIMONY  TOWARD  TWO  PROBLEMS  NOT  USUALLY  ADDRESSED. 

THE  FIRST  AREA  OF  OUR  DISMAY  CENTERS  AROUND  MISCONCEPTIONS  OF 
THE  WORD  "LANDOWNER."  WE  HAVE  DISCOVERED  IN  ONGOING  ESA 
DISCUSSIONS  THAT  THE  LANDOWNER'S  POINT  OF  VIEW  IS  REPRESENTED  ONLY 
BY  "DEVELOPER"  INTERESTS. 

REMEMBER  THAT  TWA  REPRESENTS  THE  PRIVATE  OWNERS  OF  MILLIONS  OF 
ACRES  OF  WILDLIFE  HABITAT.  FURTHERMORE,  OUR  LANDOWNER-MEMBERS 
(BECAUSE  OF  LONG-ESTABLISHED  TRADITIONS  AND  VALUES)  HAVE  NO  DESIRE 
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TO  BUILD  APARTMENTS,  GOLF  COURSES,  OR  SHOPPING  MALLS  ~  OR  TO  OVER- 
GRAZE, STRIP-MINE,  OR  DUMP  TOXIC  WASTE  ON  THEIR  LAND.  WE  WANT  TO 
KEEP  OUR  LAND  AS  IDEAL  HABITAT  FOR  ALL  SPECIES  OF  WILDLIFE  —  AND 
LIVESTOCK  —  AND  PEOPLE.  WE  ARE  NOT  SUBDIVIDERS.  WE  ARE  PROVIDERS 
OF  WILDLIFE  HABITAT.  THERE'S  A  BIG  DIFFERENCE  BETWEEN  THOSE  POINTS 
OF  VIEW  —  AND  OUR  POSITION  HAS  GONE  UNHEEDED  UNTIL  NOW. 

THE  SECOND  SET  OF  DOUBTS  SURROUNDING  ESA  CONSIDERATIONS  LIES 
IN  THE  ABSOLUTE  LACK  OF  ANY  INCENTIVES  TO  REMAIN  EXEMPLARY  STEWARDS 
OF  OUR  LAND.  AND,  HERE  AGAIN,  WE  ARE  REFERRING  TO  A  NON- 
TRADITIONAL  DEFINITION  OF  "INCENTIVES."  WE  DO  NOT  IMPLY  FEEDING  AT 
THE  GOVERNMENT  TROUGH  OR  DIPPING  HANDFULS  OF  GOVERNMENT  PORK.  LET 
ME  EXPLAIN  WHAT  WE  MEAN. 

SUPPOSE  OUR  TWA  MEMBERSHIP  FERVENTLY  DESIRES  TO  MANAGE  FOR 
ENDANGERED  SPECIES.  THEIR  EFFORTS  WOULD  NOT  BE  COUNTED  —  EVEN  IF 
THEY  FOLLOWED  A  RECOVERY  PLAN  TO  THE  LETTER I 

ASSUME,  FOR  EXAMPLE,  THAT  A  TWA  MEMBER  IN  TRAVIS  COUNTY  OFFERS 
TO  ENTER  INTO  CONTRACT  WITH  THE  U.S.  FISH  AND  WILDLIFE  SERVICE  TO 
PROVIDE  MANAGEMENT  OF  HIS  10,000  ACRES  OF  PRIME  GOLDEN-CHEEKED 
WARBLER  HABITAT,  IN  PERPETUITY,  TO  THE  BENEFIT  OF  THE  SPECIES. 
SINCE  THE  USFWS  SAYS  41,000  ACRES  ARE  NEEDED  IN  THAT  COUNTY  —  AND 
WE'RE  PROVIDING  10,000  ACRES  ~  ONLY  31,000  NOW  NEED  TO  BE 
ACQUIRED.  RIGHT?  WRONG I  PRIVATE  EFFORTS  ARE  NOT  RECOGNIZED  AS 
PART  OF  THE  EQUATION.  SO,  WHERE'S  THE  INCENTIVE  TO  HELP  IF  YOUR 
ACTIONS  DON'T  COUNT? 

BY  THE  SAME  TOKEN,  BENEFICIAL  PRIVATE  ACTIVITIES  ARE  NOT 
PROTECTED  FROM  LEGAL  DIFFICULTIES.  IF  THAT  SAME  TWA  MEMBER  SIGNS  AN 
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AGREEMENT  WITH  THE  USFWS  TO  MANAGE  HIS  LAND  FOR  HIMSELF  AND  FOR 
ENDANGERED  SPECIES  —  THERE  IS  STILL  NOTHING  TO  PROTECT  HIM  FROM  A 
LAWSUIT  FROM  SOME  GROUP  THAT  DISAGREES  WITH  HIS  ROTATIONAL  GRAZING 
SYSTEM,  HIS  FENCING  REPAIRS,  OR  THE  COLOR  OF  HIS  FRONT  GATE.  SO, 
IF  MY  ACTIONS  DON'T  "COUNT"  TOWARD  SPECIES  RECOVERY,  AND  IF  MY 
GOVERNMENT  WON'T  PROTECT  ME  FROM  OUTSIDE  SUITS  STEMMING  FROM  THE 
FACT  THAT  I  AM  NOW  IN  THE  PUBLIC  EYE  —  BECAUSE  OF  MY  EFFORTS  TO 
FOLLOW  THEIR  RECOMMENDATIONS  —  AGAIN,  WHERE  IS  THE  INCENTIVE  TO 
HELP? 

IN  CONCLUSION,  LET  ME  SUMMARIZE  OUR  MAIN  CONCERNS.  ALL 
LANDOWNERS  ARE  NOT  DEVELOPERS.  SOME  WANT  TO  DEDICATE  THEIR  LIVES 
TO  CONSERVING  WILDLIFE  HABITAT.  WHY  NOT  ACCEPT  THEIR  HELP?  WHY 
NOT  PROVIDE  THEM  WITH  SOME  NO-COST  INCENTIVES  —  LIKE  COUNTING 
THEIR  EFFORTS  AND  PROTECTING  THEM  FROM  THE  MANEUVERS  OF  FUND- 
RAISING  ENTITIES. 

THANK  YOU.   I'LL  BE  HAPPY  TO  ANSWER  ANY  QUESTIONS. 
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TESTIMONY  FOR  BHDAMOERED  SPECIES  ACT  HEARINQ 

Congressman  Laughlin  and  committee  members,  I  am  Angela  Flores 
Beck,  Chair  of  the  Board  of  the  Lower  Colorado  River  Authority^ 
Let  me  begin  by  saying  that  I  appreciate  the  opportunity  to  appear 
before  the  Subcommittee  on  Natural  Resources  and  the  Environment  to 
testify  on  the  Endangered  Species  Act.  The  Act  is  one  of  the 
cornerstones  of  environmental  law  that  seeks  to  protect  the 
biological  resources  of  this  country.  The  Lower  Colorado  River 
Authority,  or  LCRA,  is  a  regional  entity  whose  mandate  is  to  manage 
and  protect  the  natural  resources  of  its  district.  As  such,  we 
support  the  goals  of  the  Act  and  have  some  direct  experience  that 
I  would  like  to  share  with  the  Committee  members  today. 

The  Lower  Colorado  River  Authority  is  an  agency  of  the  state 
created  in  1934  to  provide  electricity,  flood  control  and  natural 
resource  conservation.  We  serve  over  800,000  customers  in  fifty 
counties  with  electricity,  making  us  the  eighth  largest  utility  in 
the  state.  The  sale  of  electricity  and  water  provides  revenues  for 
our  electric  operations  as  well  as  supports  our  activities  in  water 
quality  protection,  soil  conservation  and  recreation. 

One  might  say  our  bifurcated  mission  as  a  regional  authority 
presents  divergent  tensions.  One  the  one  hand,  we  are  a  utility 
that  must  construct  and  maintain  power  lines  in  a  large  geographic 
area  within  which  we  can  find  4  plants  and  23  animals  which  are  on 
the  endangered  species  list.  We  have,  nevertheless,  been  proactive 


103 


in  maintaining  our  goal  of  no  "takes'*  by  including  endangered 
species  considerations  in  planning  our  projects,  which  have 
included  the  surveying  of  over  14,000  acres  and  450  miles  of 
transmission  lines. 

On  the  other  hand,  our  larger  legislative  mandate  to  manage  and 
conserve  the  soil,  water  and  wildlife  within  our  district  creates 
responsibilities  that  go  beyond  strict  compliance  with  the  Act.  As 
a  result,  we  have  put  enormous  energies  into  the  development  of  the 
Balcones  Canyonlands  Conservation  Plan  (BCCP)  for  Travis  County 
because,  in  our  role  as  a  regional  entity,  we  recognize  the 
benefits  of  a  regional,  multi-species  approach  to  the  protection  of 
species  and  ecosystems.  Legislative  recognition  and  validation  of 
this  approach  would  place  a  priority  on  it  and  move  the  Act  toward 
better  protection  of  the  ecosystems  the  Act  was  designed  to 
preserve.  Simplification  of  the  10(a)  permitting  process  to  better 
mirror  the  Section  7  process  would  be  helpful. 

We  at  LCRA  believe  that  the  benefits  of  a  regional  approach  go 
beyond  habitat  protection.  Such  an  approach  would,  among  other 
things,  allow  economic  development  to  proceed,  as  well  as  enhance 
water  quality  protection,  soil  conservation  and  recreational 
opportunities. 

Other  suggestions,  that  from  our  experience,  would  strengthen  the 
Act  include: 
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One  —  Additional  resources  for  the  U.S.  Fish  and  Wildlife 
Service  are  needed  to  clear  out  the  backlog  of  candidate  species 
and  recovery  plans.  This  would  allow  the  Service  to  focus 
resources  on  multi-species,  regional  plans  that  address  not  only 
endangered  species  but  also  those  that  are  not  yet  listed.  Without 
attending  to  this  backlog,  we  will  not  get  ahead  of  the  extinction 
curve. 

Secondly  —  Better  coordination  among  the  federal,  state  and 
local  agencies  involved  in  the  listing  and  recovery  planning 
process  is  needed.  Cooperative  management  agreements  much  like 
that  envisioned  by  the  BCCP  are  a  vehicle  to  such  coordination. 
Agreements  like  these  could  result  in  conservation  measures  that 
serve  to  prevent  a  species  from  becoming  listed  in  the  first  place. 
In  the  BCCP,  for  instance,  the  inclusion  of  the  Barton  Springs 
salamander,  which  is  not  currently  listed,  has  been  discussed. 

Lastly  —  More  involvement  by  those  affected  by  the  recovery 
planning  process  would  be  helpful.  The  concern  most  often  raised 
by  landowners  to  those  of  us  out  in  the  field  is  that  information 
collected  on  endangered  species  will  harm  property  values  and/or 
the  landowners'  ability  to  use  the  land  as  needed.  If  we  are  to  be 
successful  in  our  goals  of  species  and  ecosystem  protection, 
particularly  in  Texas  where  95%  of  the  land  is  privately  owned, 
this  concern  must  be  addressed.  Additional  public  involvement  in 
this  process  would  help. 
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I  appreciate  the  opportunity  to  share  LCRA's  experiences  with  you 
today.  We  believe  the  Act  and  its  goals  are  fundamentally  sound. 
We  think  that  the  suggestions  made  today,  if  accepted,  would 
improve  it.  We  also  want  to  emphasize  that  the  Act,  beyond  habitat 
preservation,  carries  additional  benefits,  enhanced  water  quality 
protection  and  recreational  opportunities  being  the  most  obvious. 
Thank  you  again  for  your  attention. 
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P.O.  Box  1440 

San  Antonio.  Texas  78295-1440 


STATEMENT  OF 

DAVID  BRAUN 

DIRECTOR,  THE  NATURE  CONSERVANCY  OF  TEXAS 

BEFORE  THE  HOUSE  MERCHANT  MARINE 

AND  FISHERIES  COMMITTEE 

JULY  6,  1993 


Mr.  Chairman  and  members  of  the  Subcommittee,  my  name  is  David  Braun,  and  I  am 
Director  of  the  Texas  Chapter  of  The  Nature  Conservancy.    I  appreciate  the  opportunity  to 
testify  on  the  Endangered  Species  Act  and  specifically  on  the  issues  surrounding  water 
withdrawal  from  the  Edwards  Aquifer. 

The  Nature  Conservancy  is  an  international  non-profit,  land  conservation  organization 
dedicated  to  the  preservation  of  natural  diversity  through  the  protection  of  threatened  species 
and  ecosystems.    Over  the  past  43  years,  we  have  protected  almost  seven  million  acres  of 
biologically  significant  land  in  the  United  States,  and  we  manage  a  system  of  1,600  privately 
owned  nature  preserves.    Our  membership  includes  more  than  707,000  individuals 
nationwide  and  over  800  corporate  associates,  with  over  22,000  members  in  the  state  of 
Texas  alone. 

In  May  1991,  the  Conservancy  launched  its  "Last  Great  Places"  campaign,  a  new 
strategic  approach  to  protecting  biological  diversity  coupled  with  a  $300  million  private  fund 
raising  effort.   We  are  now  focusing  our  activities  on  the  protection  of  large,  functioning 
ecological  systems  called  bioreserves,  and  have  identified  such  sites  in  this  country,  Latin 
America  and  the  Pacific.   We  are  working  on  these  projects  in  partnership  with  government, 
business,  and  local  communities  to  develop  strategies  that  blend  human  needs  and  economic 
growth  with  habitat  protection. 

The  Texas  Hill  Country,  which  encompasses  about  18,560  square  miles  in  central  and 
south-central  Texas  and  is  centered  around  the  Edwards  Aquifer  ("Aquifer"),  has  been  named 
as  one  of  the  12  original  Last  Great  Places.    Protection  of  the  Hill  Country  will  not  involve 
major  land  purchases,  but  rather  recognizes  that  economic  activity  has  been  and  will  continue 
to  be  a  part  of  the  landscape  processes  of  the  region.   The  Conservancy  feels  that  any  effort 
to  protect  the  Hill  Country's  tremendous  biodiversity  must  incorporate  current  and  future 
human  use  in  the  equation. 
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I  would  like  to  talk  more  specifically  about  the  Edwards  Aquifer  and  its  biological 
significance  in  the  Texas  Hill  Country,  the  numerous  threats  to  the  integrity  of  the  Aquifer, 
and  the  Endangered  Species  Act  as  it  relates  to  the  Aquifer.   I  then  will  discuss  some  actions 
which  can  be  taken  to  prevent  further  decline  of  the  resource  and  the  species  which  depend 
on  it. 

BIOLOGICAL  SIGNIFICANCE  OF  THE  EDWARDS  AQUIFER 

In  preparing  a  strategic  plan  for  the  protection  of  the  Texas  Hill  Country  Bioreserve, 
five  strategic  goals  for  The  Nature  Conservancy  were  defined.   Conserving  groundwater 
resources  was  one  of  these  long-term  goals,  as  aquifers  play  a  major  biological  role  in  the 
Hill  Country  by  contributing  springflow  and  baseflow  to  streams  and  rivers  and  providing 
habitat  for  aquifer-dwelling  species.    The  San  Antonio  segment  of  the  Edwards  Aquifer  was 
identified  as  the  most  significant  groundwater  resource  from  both  an  individual  species  and 
an  ecosystem  standpoint,  supporting  approximately  65  known,  unique  aquifer-dependent 
species.    For  this  reason,  it  has  been  characterized  as  the  most  biologically  diverse 
groundwater  ecosystem  in  the  world. 

The  Edwards  Aquifer  is  biologically  unique  due  to  physical  components  formed 
during  its  geologic  development.   The  Aquifer  is  a  highly  interconnected  system  that  links 
together  the  Edwards  Plateau,  three  river  basins,  and  the  Texas  Gulf  Coast.    It  is  the  central 
element  in  an  extremely  complex  natural  resource  system  comprised  of  five  different 
components:   an  up-gradient  catchment  area  made  up  of  the  watersheds  of  three  river  basins, 
a  recharge  zone,  an  underground  reservoir,  six  major  springs,  and  surface  water  streamflow. 

The  unique  hydrological  characteristics  of  the  Edwards  Aquifer  system  make  it 
critical,  both  directly  and  indirectly,  to  the  survival  of  a  number  of  species.    Thousands  of 
wildlife  species  use  the  system  but,  more  than  100  rare,  threatened,  and  endangered  species 
depend  on  the  maintenance  the  natural  processes  and  functions  of  the  southern  Edwards 
Aquifer  system.   I  would  like  to  describe  for  the  Committee  some  of  the  various  species 
dependent  on  each  of  the  major  components  of  the  Aquifer. 

•  The  upland  watersheds  contain  woodland  acreages  which  provide  the  exclusive 
nesting  habitat  for  the  federally  endangered  Golden-cheeked  Warbler.   The 
endangered  Black-capped  Vireo  and  two  endangered  plants  also  find  habitat  in 
these  watersheds. 

•  There  are  several  threatened  species  living  in  the  Aquifer's  recharge  zone, 
including  three  species  of  salamanders  and  almost  a  dozen  invertebrates.    As 
research  and  inventory  of  species  in  this  area  has  been  very  limited,  it  is  likely 
that  there  are  many  more  species  which  have  yet  to  be  documented. 
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•  The  Aquifer's  underground  reservoir  zone  appears  to  support  the  world's 
richest  and  most  biologically  complex  subterranean  aquatic  community.   More 
than  40  species  have  been  identified  there,  including  the  Texas  blind 
salamander.   This  salamander  is  the  only  existing  artesian  zone  species  in  the 
country  that  is  federally  listed  as  endangered. 

•  The  species  of  the  southern  Edwards  Aquifer's  karst  springs  have  been  the 
focus  of  most  of  the  Endangered  Species  Act  listings  which  affect  water  use  in 
the  area.   Together,  Comal  and  San  Marcos  Springs  yield  90  to  95  percent  of 
the  Aquifer's  natural  discharge.    They  are  also  habitat  for  four  federally 
endangered  and  one  federally  threatened  species.   Comal  Springs  harbors  the 
endangered  Fountain  darter  and  the  threatened  San  Marcos  salamander,  and 
San  Marcos  Springs  harbors  the  endangered  Texas  wild  rice,  Texas  blind 
salamander.  Fountain  darter,  and  San  Marcos  gambusia  in  addition  to  the 
threatened  San  Marcos  salamander. 

•  The  riverine  and  estuarine  communities  downstream  of  the  Edwards  Aquifer 
are  also  home  to  imperiled  species  such  as  the  Whooping  Crane  and  Cagle's 
map  turtle.    Other  rare  shorebirds  and  thousands  of  migratory  waterfowl  share 
the  coastal  habitat  sustained  by  the  freshwater  and  nutrients  in  the  streamflow 
from  the  karst  springs. 

The  biological  communities  dependent  on  the  karst  springs  appear  to  have  evolved  in 
response  to  relatively  narrow  thermal,  hydrologic,  and  water  quality  conditions,  and  share 
common  requirements  for  thermally  constant  (2r-23°  C),  clear,  and  quietly  flowing  water. 
Most  debate  on  the  ecological  requirements  for  karst  spring  species  has  focused  on  the 
volume  of  springflow  needed  for  habitat  maintenance.   In  May  1993,  the  U.S.  Fish  and 
Wildlife  Service  developed  initial  minimum  springflow  levels  for  the  viability  of  the  Fountain 
darter,  the  San  Marcos  salamander,  the  San  Marcos  gambusia,  and  the  Texas  blind 
salamander  based  on  the  point  at  which  the  speciei_wouUJ  experience  harm  or  loss  ("take"). 
Take  determinations  do  not  apply  to  plants,  and  minimum  springflow  requirements  have 
therefore  not  been  proposed  for  Texas  wild  rice,  one  of  only  two  aquatic  plants  listed  as 
endangered.    Spring  discharge  volumes  are  not  the  only  factors  of  concern,  however,  in 
maintaining  the  well-being  of  these  species.    Factors  such  as  degradation  of  water  quality  and 
competition  and  predation  by  non-native  species  also  adversely  affect  spring  communities. 

THREATS  TO  THE  AQUIFER 

The  Edwards  Aquifer  is  not  only  home  to  a  number  of  threatened  and  endangered 
species;  it  also  serves  as  the  sole  drinking  water  source  to  between  1.5  and  1.8  million 
humans  living  in  the  area.   San  Antonio  is  one  of  the  fastest  growing  cities  in  the  United 
States  and,  if  the  North  American  Free  Trade  Agreement  is  implemented,  it  will  serve  as  a 
regional  trade  center  site,  adding  additional  demands  on  water  for  both  drinking  and 
industrial  purposes.    The  Aquifer  is  also  used  extensively  to  irrigate  some  of  Texas'  richest 
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agricultural  land.    Because  the  Edwards  Aquifer  is  currently  the  sole  source  water  supply  for 
most  of  the  region,  the  prospect  for  future  economic  growth  may  be  compromised  if  the 
sustained  yield  of  the  aquifer  is  exceeded  and  water  supply  alternatives,  such  as  conservation, 
are  not  investigated  and  pursued. 

In  addition  to  the  increased  demand  for  water,  many  other  activities  are  presently 
having  a  negative  impact  on  the  health  of  the  Aquifer  system.   In  the  contributing  watershed, 
changes  in  land  cover  need  further  study  as  to  their  effects  on  runoff  and  streamflow  timing 
and  volume.    Also,  degradation  of  water  quality  from  erosion  and  sedimentation,  pesticides, 
and  wastewater  effluent  from  treatment  systems  degrade  water  quality  and  adversely  affect 
aquatic  species.   The  Edwards  Aquifer  is  particularly  sensitive  to  contamination  because  it  is 
a  cavernous  aquifer  and  hence  does  not  filter  or  cleanse  water. 

The  main  threat  to  subterranean  storage  and  spring  discharge  is  overdrafting  of 
groundwater  for  municipal  use  and  agricultural  irrigation.    Non-point  source  pollution 
associated  with  urbanization  and  potential  spills  from  petroleum  products  and  hazardous 
materials  are  also  threats  to  the  Aquifer's  biological  communities.   These  same  threats  will, 
likewise,  compromise  the  utility  of  the  Aquifer  for  humans  by  reducing  the  availability  of 
and  contaminating  the  region's  primary  water  source. 

ENDANGERED  SPECIES  ACT 

Some  people  in  this  region  have  chosen  to  view  the  Endangered  Species  Act  as  the 
fundamental  culprit  in  causing  the  problems  we  are  seeing  in  the  Edwards  Aquifer.    I 
challenge  this  view,  and  offer  the  opposite  opinion;  namely,  that  the  Endangered  Species  Act 
is  not  the  problem  with  the  Aquifer,  but  may  well  end  up  being  the  salvation  of  the  Aquifer. 

For  the  past  30  years,  it  has  been  evident  that  a  coordinated  plan  is  required  to 
manage  the  Aquifer.    Despite  numerous  studies  of  water  supply  alternatives  and  years  of 
discussion,  very  little  has  actually  been  done  to  put  a  regional  management  plan  in  place.    In 
reality,  the  Act  is  finally  forcing  all  of  us  to  address  the  water  situation  while  there  is  still 
time  to  make  fair  and  coherent  planning  decisions.    If  we  had  waited  much  longer,  we  would 
simply  have  had  fewer  and  more  costly  options,  and,  if  we  had  waited  too  long  we  would 
have  had  no  options  at  all. 

The  Endangered  Species  Act  is  not  to  blame  for  the  water  problems  of  the  Edwards 
Aquifer  region,  and  should  not  be  portrayed  as  such.   This  is  not  a  question  of  people  versus 
endangered  species;  it  is  a  question  of  people  versus  people.    If  pumping  keeps  increasing, 
people  in  San  Antonio  will  be  taking  water  from  people  in  San  Marcos  and  New  Braunfels 
who  have  invested  in  the  recreation  potential  of  the  springs  and  who  have  come  to  expect  the 
quality  of  life  provided  by  the  river  that  runs  through  their  community.   These  recreation- 
based  economies  have  evolved  under  the  conditions  which  support  the  aquifer  dependent 
species.    Excess  pumping  jeopardizes  both.    I  think  that  this  is  a  more  accurate  depiction  of 
the  problem  with  which  we  must  all  deal. 
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For  four  decades,  The  Nature  Conservancy  has  been  bringing  together  creative  minds 
in  science,  business,  law,  and  government  to  develop  and  implement  practical  solutions  to  the 
biodiversity  crisis.   Based  upon  our  experience,  we  believe  that  solutions  can  often  be 
worked  out  that  satisfy  the  species'  needs  and  the  economic  needs  of  the  region. 

The  Conservancy  has  found  that  the  three  pillars  upon  which  the  solution  to  protecting 
the  country's  endangered  species  must  rest  are  good  scientific  information,  coordinated 
management,  and  creative  partnerships.   The  same  is  true  for  the  human  uses  and  wildlife 
species  that  depend  on  the  Edwards  Aquifer  in  central  Texas. 

First,  the  problem  must  be  approached  from  a  scientific  perspective,  determining  the 
requirements  for  the  ecosystem  and  species  using  the  most  accurate  information  available. 
Establishing  a  sound  scientific  foundation  to  determine  the  water  needs  for  both  endangered 
species  and  humans  must  be  a  top  priority  because  it  will  provide  flexibility  in  making 
decisions  on  how  to  allocate  water  from  the  Aquifer  for  human  uses.   Research  is  underway 
locally,  much  of  which  has  benefitted  from  the  Conservancy's  involvement.   The  University 
of  Texas  at  San  Antonio  under  the  sponsorship  of  regional  water  purveyors  is  developing  a 
planning  model,  another  important  step  in  the  right  direction.   When  completed,  the  regional 
decision  support  system  will  provide  a  common  basis  for  aquifer  planning  and  management, 
a  step  that  the  Conservancy  has  supported  and  found  to  be  essential  in  solving  water  conflicts 
in  other  locations. 

Second,  the  protection  of  the  Edwards  Aquifer  ecosystem  should  be  coordinated 
across  agencies,  disciplines  and  programs.   Third,  creative  partnerships  should  and  must  be 
formed  within  the  local  communities  to  deal  with  this  problem  and  find  a  regional  solution. 
Much  of  the  controversy  over  the  Endangered  Species  Act  in  this  case  stems  from  the  fact 
that  it  is  a  federal  program  being  imposed  on  a  local  problem.   It  is  unfortunate  that  the 
Endangered  Species  Act  has  become  the  final  backstop  for  a  crisis  caused  by  a  lack  of  a 
comprehensive  regional  water  policy,  but  perhaps  it  will  be  the  agent  that  stimulates  local 
leadership  to  deal  with  the  real  issue.   The  situation  will  be  fully  resolved  only  when  those 
with  vested  interests  (state  and  local  government,  local  business,  the  local  community,  and 
private  landowners),  become  committed  to  finding  a  creative  solution  which  is  sustainable  in 
the  long-term. 

In  that  regard,  the  Conservancy  recognizes  that  the  Edwards  Aquifer  water  problem  is 
very  similar  to  situations  experienced  with  other  western  water  resources.   The  Conservancy 
believes  that  state  water  law  and  free  market  initiatives  should  be  strongly  supported  and 
relied  on  to  resolve  local  water  problems  and  disputes.   Our  experience  with  the  Upper 
Colorado  River  Basin  in  Colorado  and  the  Truckee  and  Carson  Rivers  in  Nevada  indicates 
that  the  new  federal  legislation  does  not  need  to  be  enacted  to  encourage  and  create  an 
appropriate  state  framework  for  local  water  management  and  the  Endangered  Species  Act 
does  not  need  to  be  amended.   In  fact,  federal  involvement  in  water  allocation  in  California's 
Central  Valley  may  have  discouraged  local  users  from  developing  their  own  unique  solutions 
to  competing  demands  for  water.   While  the  Congress  may  wish  to  continue  oversight  of  the 
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effect  of  the  Endangered  Species  Act  on  the  Edwards  Aquifer,  allocation  of  surface  water 
and  groundwater  resources  through  state  water  law  should  be  supported  as  the  first  choice 
approach  to  water  management. 

ACTIONS  NEEDED  TO  PREVENT  AQUIFER'S  DECLINE 

The  Edwards  Aquifer  has  long  been  regarded  as  having  a  limitless  quantity  of  high- 
quality  water  for  human  economic  use.  We  now  know  that  this  is  not  the  case  and  that  the 
supply  must  be  used  judiciously. 

There  needs  to  be  a  sustainable-use  ethic  associated  with  the  Aquifer.   Water 
withdrawal  can  and  must  be  done  so  that  both  the  long-term  economic  potential  of  the 
Aquifer  system  and  its  biological  community  are  not  compromised.    State  and  local  policy 
makers,  water  managers,  and  scientists  must  adopt  a  regional  or  ecosystem  approach  when 
making  decisions  that  affect  the  Aquifer's  physical  components  and  biological  elements. 

Governor  Ann  Richards  and  the  Texas  Legislature  and  its  leadership  have  expressed 
their  support  for  state  management  of  the  Edwards  Aquifer  by  enacting  a  Senate  Bill,  which 
became  law  on  June  11,  1993.   Among  its  purposes,  this  new  state  law  establishes  an 
allocation  system  to  control  the  amount  of  water  which  can  be  pumped  from  the  Aquifer. 
The  new  law  has  been  enacted,  and  it  is  now  up  to  everyone  who  depends  on  the  Aquifer 
system  to  make  it  work  to  avoid  reintervention  of  the  federal  court  and  federal  law.    As  with 
any  first-time  law,  opportunities  to  strengthen  and  improve  state  water  management  under 
Senate  Bill  1477  exist;  for  example,  ensuring  that  the  new  Edwards  Aquifer  Authority  has 
sufficient  short-run  ability  to  protect  springflow  for  endangered  species  during  times  of 
drought  and  promoting  free  market-based  reallocation  and  retirement  of  water  rights. 
Nevertheless,  The  Nature  Conservancy  feels  that  the  state's  action  is  an  important  initial  step 
in  the  process  of  ensuring  the  future  availability  of  water  for  the  entire  region. 

CONCLUSION 

The  Nature  Conservancy  can  contribute  scientific  knowledge  to  help  determine  water 
requirements  for  species,  and  hands-on  experience  with  market-based  water  allocation  that 
can  help  make  local  implementation  of  the  new  state  law  successful.    We  look  forward  to 
being  part  of  the  solution  leading  to  equitable  and  environmentally  sound  to  state  and  local 
management  of  the  Edwards  Aquifer  system.   The  Conservancy  believes  that  it  is  possible  to 
find  a  solution  which  allows  both  endangered  species  and  humans  to  win.   I  appreciate  this 
opportunity  to  share  the  Conservancy's  views,  and  would  be  pleased  to  answer  any  questions 
you  may  have. 
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ABSTRACT:  xhe  Balcones  Fault  Zone  Edwards  Aquifer  supports  a  diverse  (>  40 
spedes)  assemblage  of  aquatic  forms.  Springs  flowing  from  this  aquifer  support 
several  additional  spedes  that  are  on  or  are  proposed  for  listing  on  state  and 
federal  lists  of  protected  species.  These  unique  communities  are  in  danger  of 
being  severely  affected  by  man.  The  primary  impact  is  from  excessive  pumping, 
which  will  dry  some  of  the  system  and  secondarily  lead  to  water  quality 
degradation  from  encroachment  of  highly  saline  water.  Recent  studies  have 
shown  the  potential  for  water  quality  degradation. 

The  average  recharge  (1934-1990)  to  the  San  Antonio  portion  of  this 
aquifer  is  637,000  acre  feet  annually.  Pumpage  in  1989  was  542,400  acre  feet. 
Aquifer  levels  now  regularly  drop  at  the  rate  of  one  foot  a  day  during  late  spring 
and  early  summer.  A  short  term  drought  in  the  region  has  shown  how  shorter 
duration  and  less  intense  droughts  can  cause  much  greater  changes  than  were 
experienced  during  the  drought  of  record  (1947-1956).  Texas  S.B.  1477  has 
recently  been  passed  that  will  establish  a  new  management  authority  that  will  be 
empowered  to  protect  springflow  and  thus  the  species  at  Comal  and  San  Marcos 
Springs. 

The  worlds  largest  well  was  completed  January  1991  in  the  artesian  zone 
of  this  aquifer.  This  30"  diameter  well  flows  an  average  of  43.2  MGD.  The 
tuinualized  flow  from  this  well  would  equal  111%  of  the  1956  aimual  recharge 
(low  year  of  record). 

I  support  the  strengthing  of  the  Endangered  Species  Act  to  include 
protection  of  Ecoystems  and  thereby  assist  our  government  in  providing  for  the 
fitness  of  our  natviral  ecosystems. 
KEY  TERMS:  Overpumping;  subterranean  aquatic  ecosystem;  Edweirds  Aquifer. 


INTRODUCTION 

The  Balcones  Fault  Zone  Edwards  Aquifer  located  in  South  Central  Texas 
parallels  the  Balcones  Escarpment.  It  consists  of  massive  Cretaceous  limestone 
deposits  averaging  400  -  500  feet  thick.  The  San  Antonio  portion  of  the  aquifer 
will  be  the  focus  of  this  paper.  Since  1975  there  has  been  intensive  sampling  of 
this  aquifer.  The  sampling  of  wells  and  springs  has  led  to  increased 
understanding  of  the  diverse  commuiuty  of  subterranean  aquatic  forms  that  live 
in  the  aquifer  (Longley,  1981).  More  than  40  spedes  of  troglobitic  forms  live  in 
the  aquifer  (Table  1).  Other  spedes  that  live  in  springs  that  are  supplied  from 
this  aquifer  are  protected  (Table  2)  or  have  been  proposed  for  protection . 
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TABLE  1.  The  described  taxa  of  the  Edwards  Aquifer  (Longley,  1986)  with  recent 
name  changes:  some  poorly  known  taxa  excluded. 

Scientific  Name  Legal  Status* 

U.S. 

TX 

Invertebrates 

TURBELLAIUA:  Kenkiidae 

Sphalloplana  mohri  Hyman 

GASTROPODA:  Hydrobiidae 

Phreatodrobia  micra  (Pilsbry  &  Ferris) 

P.  nugax  nugax  (Pilsbry  &  Ferris) 

P.  nugax  inclinata  Hershler  &  Longley 

P.  rotunda  Hershler  &  Longley 

P.  conica  Hershler  &  Longley 

P.  plana  Hershler  &  Longley 

P.  imitata  Hershler  &  Longley  C2 

P.  punctata  Hershler  &  Longley 

P.  coronae  Hershler  &  Longley 

Phreatoceras  taylori  Hershler  &  Longley 

Balconorbis  uvaldensis  Hershler  &  Longley 

Stygopyrgus  bartonensis  Hershler  &  Longley 

OSTRACODA:  Entocytheridae 

Sphaeromicola  moria  Hart 

ISOPODA:  Cirolanidae 

Cirolanides  texensis  Benedict 

Asellidae 
Lirceolus  smithi  (Ulrich) 
Texas  Troglobitic  Water  Slater 
L.  pilus  (Steeves) 
Caecidothea  reddelli  (Steeves) 
AMPHIPODA:  Crangonyctidae 

Stygobromus  flagellatus  (Benedict)  C!2 

S.  russelH  (Holsinger)  C2 

S.  pech  (Holsinger)  C2 

S.  bakonis  (Hubricht)  C2 

S.  bifurcatus  (Holsinger)  C2 

Hadziidae 
Texiweckelia  texensis  (Holsinger) 
Texiweckeliopsis  insolita  (Holsinger) 
Holsingerius  samacos  (Holsinger) 
Allotexiweckelia  hirsuta  Holsinger 
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TABLE  1.  Continued. 


Scientific  Name  Legal  Status* 

Common  Name 

U.S. 

TX 

Bogidiellidae 
Parabogidiella  americana  Holsinger 
Artesia  subterranea  Holsinger 

Sebidae 
Seborgia  relicta  Holsinger 
THERMOSBAENACEA:  MonodeUidae 
Monodella  texana  Maguire 
DECAPODA:  Palaemonidae 

Palaemonetes  antrorum  Benedict  C2 

P.  holthuisi  Strenth 
COLEOPTERA:  Dytiscidae 

Haideoporus  texanus  Young  &  Longley  C2 

Edwards  Aquifer  Water  Beetle 

Vertebrates 

PISCES:  Ictaluridae 

Satan  eurystomus  Hubbs  &  Bailey  C2 

T 
Widemouth  Blindcat 
Trogloglanis  pattersoni  Eigerimann  C2 

T 

Toothless  Blindcat 

CAUDATA:  Ambystomidae 

Typhlolmolge  rathbuni  Stejneger  E 

E 
Texas  Blind  Salamander 
T.  robusta  Longley  C2 

E 
Blanco  Blind  Salamander 

•  Categories  assigned  by  Federal  and  State  agencies:  C2  =  Federal  listing  for 
consideration,  but  with  insufficient  information  to  make  a  determination;  T  = 
Threatened  listing;  E  =  Endangered 
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TABLE  2.  The  described  taxa  of  the  Springs  (U.S.F.W.,  1985)  that  have  been 
given  protection. 


Scientific  Name  Legal  Status* 

U.S. 
TX 


Vertebrates 
PISCES:  Poidliidae 

Gatnbusia  georgei  Hubbs  &  Peden  E 

E 

San  Marcos  Gambusia 

Perddae 
Etheostoma  fonticola  Jordan  &  Gilbert  E 

E 

Fountain  Darter 

CAUDATA:  Plethodontidae 

Eurycea  nana  T 

Plants 

Gramineae 

Zizania  texana  Silveus  E 


E 


Texas  Wild  Rice 


*  Categories  assigned  by  Federal  and  State  agencies:  C2  =  Federal  listing  for 
consideration,  but  with  insufficient  inforn\ation  to  make  a  determination;  T  = 
Threatened  listing;  E  =  Endangered;  P  =  Protected  Nongame 

Induded  in  this  assemblage  are  the  two  spedes  of  blind  catfish  knov^m  only  from 
wells  that  have  their  water  source  between  1350  and  2,000  feet  below  the  ground 
in  the  San  Antonio  area  (Longley  and  Karnei,1979a,  b.  Cooper  and  Longley 
1980a,  b).  In  addition  to  those  spedes  listed  in  Table  1  there  are  several  other 
aquifer  orgaiusms  that  need  taxonomic  descriptions. 

The  uniqueness  of  this  community  is  exemplified  by  the  Texas  Blind 
Salamander  found  only  in  the  aquifer  in  a  limited  area  around  San  Marcos 
(Longley,  1978).  This  highly  adapted  form  was  the  first  species  to  be  placed  on 
the  Federal  Endangered  Spedes  List.  It  is  the  most  highly  adapted  amphibian  for 
a  troglobitic  existence.  Many  of  the  spedes  found  in  the  aquifer  are  limited  to  it. 
The  two  most  diverse  taxonomic  groups  in  the  aquifer  are  the  Hydrobiid  snails 
(Hershler  and  Longley,  1986a,  b,  1987)  and  the  Amphipoda  (Holsinger  and 
Longley,  1980).  Several  other  crustacean  groups  from  this  aquifer  have  been 
described  (Bowman  and  Longley,  1976;  Stock  and  Longley,  1981;  and  Strenth  and 
Longley,  1990).  The  paleozoogeographic  implications  of  the  biota  in  this  aquifer 
were  discussed  in  a  1986  paper  (Longley,  1986).    Several  of  the  forms  in  this 
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aquifer  have  marine  affinities.  The  only  completely  aquatic,  subterranean  beetie 
from  the  western  hemisphere  is  found  in  this  aquifer  (Young  and  Longley,  1976 
and  Longley  and  Spangler,  1977). 

Studies  show  that  poor  quality,  highly  saline  water  is  adjacent  to  excellent 
quality  water  in  the  main  artesian  f)ortion  of  the  aquifer  (Longley,  1986  and  Hoyt, 
1990).  The  potential  for  the  encroachment  of  this  poor  quality  water  into  areas 
now  occupied  by  high  quality  water  is  due  to  the  increaising  demands  for  water 
and  the  lack  of  a  management  plan  for  pumping  from  the  aquifer.  A  geologically 
sinnilar  but  hydrologically  separate  unit  of  the  fault  zone  Edwcirds  Aquifer  has 
shown  some  lowered  water  quality  due  to  saline  encroachment  during  periods  of 
drawdown  (Slade,  Dorsey  and  Stewart,  1986).  Since  this  unit  of  Edwards  Aquifer 
(Barton  Springs  segment)  is  much  smaller,  but  still  similar  in  numerous 
characteristics,  it  is  logical  to  assume  that  occurrences  of  "bad-water  movement" 
could  indicate  what  the  future  may  hold  for  the  larger  San  Antonio  segment 
being  discussed  in  this  paper.  Numerous  perspectives  regarding  aquifer  use 
were  represented  in  a  1983  symposium  (Longley  and  Lukens,  1983).  This 
meeting  deiirly  showed  how  diverse  government  entities  view  aquifer  use. 


DISCUSSION 

The  unique  aquatic  ecosystem  that  is  associated  with  this  aquifer  is 
threatened  by  the  potential  for  overdrafting  the  aquifer.  The  average  annual 
recharge  to  the  aquifer  for  the  period  (1934-1990)  is  636.7  thousand  acre  feet  per 
year  (Edwards  Underground  Water  District,  1991).  The  median  annual  recharge 
for  the  same  period  is  556  thousand  acre  feet.  The  recharge  is  highly  variable  and 
directly  related  to  amount  of  rainfall  in  the  region  (Longley,  1991).  The 
minimum  annual  recharge  for  the  period  of  record  (1934-1990)  was  43.7 
thousand  acre  feet  in  1956  and  the  maximum  was  slightly  more  than  2  million 
acre  feet  in  1987.  Pumpage  is  directiy  related  to  the  amoimt  of  rainfall  in  the 
region.  When  the  rains  increase,  pumping  for  irrigation  and  lawn  irrigation 
decreases.  During  dry  periods  the  pumping  increases  dramatically.  In  the 
spring  and  summer  of  1989  aquifer  levels  decreased  more  than  a  foot  per  day  in  a 
San  Antonio  Index  well  (J-17).  This  well  is  monitored  continuously  and  the  level 
has  varied  from  612.5  feet  MSL  on  August  17, 1956,  to  a  historic  high  of  699.2  feet 
MSL  on  June  17,  1987  (Fig.  1).  During  the  spring  and  summer  of  1989  aquifer 
levels,  measured  in  Well  J-17,  dropped  more  than  one  foot  a  day  during  rapid 
drawdown. 

It  is  interesting  to  compare  the  recharge  of  two  10  year  periods  (1947-1956) 
historic  drought  of  record  and  (1980-1989)  recent  record  high  period  of  recharge. 
Recharge  for  the  first  period  totaled  2.29  million  acre  feet.  Redtarge  for  the  latter 
period  was  7.63  million  acre  feet.  One  year  of  the  latter  period,  1987,  had  a 
recharge  of  slightiy  more  than  2  million  acre  feet.  In  1989  Bexar  County  (San 
Antonio  metropolitan  area)  pumped  more  than  293  thousand  acre  feet.  Pvmiping 
in  the  western,  agricultural  counties  totaled  207.  29  thousand  acre  feet.  Bexar 
County  pumped  54%  of  all  aquifer  water  pumped  in  1989.  Total  pumpage  for 
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the  San  Antonio  region  of  the  aquifer  was  slightly  more  than  542,000  acre  feet  in 
1989.  This  amount  is  only  27,500  acre  feet  less  than  the  recharge  for  1988  and 
1989  together.  With  greater  understanding  of  the  random  nature  of  drought 
occurrences  there  should  be  development  of  effective  short  term  regulations  and 
plans  for  long  term  risk-based  management  alternatives. 

Daily  Records  of  Water  Levels  In  J17 
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Figure  1.  Daily  records  of  water  levels  in  J-17  (San  Antonio  Index  Well). 

A  lawsuit  to  resolve  the  management  issue  was  held  in  United  States 
District  Court  in  Midland,  Texas.  It  was  based  on  the  presence  of  endangered 
spedes  in  the  springs  that  are  fed  by  the  aquifer  (Sierra  Club  and  Guadalupe- 
Blanco  River  Authority,  Et  Al.  vs.  Manuel  Lujan,  Jr.  Et  Al.).  This  suit  was  an 
effort  to  protect  the  endangered  spedes  in  the  spring  runs  of  two  major  springs 
from  the  aquifer  by  insuring  adequate  springflow.  Federal  Judge  Ludus  Bimton 
fovmd  that  springflow  from  Comal  and  San  Marcos  Springs  must  be  protected, 
even  during  a  drought  of  record,  in  order  to  protect  the  endangered  spedes  that 
live  in  the  springs.  His  interim  order  established  temporary  flow  rates  of  100 
cubic  feet  per  second  (cfs).  The  U.S.  Fish  and  Wildlife  Service  recently  agreed  to 
levels  of  springflow  necessary  to  protect  the  species  in  the  two  springs.  In  the 
recent  session  the  Texas  Legislature  S.B.  No.  1477  passed,  which  does  much  to 
establish  management  for  the  aquifer  and  provide  the  basis  for  protection  of 
springflow  and  therefore  the  spedes  that  have  been  provided  protection  by  the 
U.S.  Endangered  Species  Act.  Had  it  not  been  for  this  act,  we  would  still  not 
have  management  for  this  vital  resource.  Passage  of  this  bill  would  not  have 
occurred  without  the  threat  of  federal  intervention. 
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During  January  1991  a  threat  to  the  system  involved  the  drilling  and 
flowing  of  the  "lairgest  well  in  the  world"  (Swanson,  1991).  This  well  contains  a 
30-inch  casing  and  is  1600  feet  deep,  capable  of  producing  in  the  range  of  27,000  - 
35,000  gpm  (Cartwright,  1991).  If  this  well  (flowing  under  artesian  pressure) 
were  allowed  to  flow  continuously  at  full  capacity  it  would  flow  an  estimated 
43.2  MGD.  The  emiount  is  approximately  equal  to  25  percent  of  what  the  City  of 
San  Antonio  uses.  This  amount  is  equal  to  111  percent  of  the  1956  annual 
recharge  to  the  aquifer  (low  year  of  record).  The  owner  is  now  requesting  a 
permit  from  the  Texas  Water  Commission  to  discharge  (and  therefore  flow)  an 
average  of  55.3  MGD  or  slightly  more  than  62,000  acre  feet  per  year.  For 
perspective  the  1956  recharge  to  the  Edwards  Aquifer  was  43,700  acre  feet.  This 
activity  serves  to  illustrate  the  problem  on  not  having  management. 

A  major  concern  for  the  region  is  what  would  be  the  effect  of  lowering  the 
aquifer  below  historic  minimum  levels  of  1956.  The  U.S.  Geological  Survey 
(Pavlicek,  Small  and  Rettman,  1987)  and  the  Edwards  Underground  Water 
District  (Hoyt,  1990)  have  conducted  studies  in  San  Antonio,  New  Braimfels  and 
San  Marcos  to  better  understand  the  potential  for  movement  of  "Bad  Water" 
(having  more  than  1000  mg/1  total  dissolved  solids)  into  the  the  higher  quality 
portion  of  the  artesian  zone.  The  Edwards  Underground  Water  District  (EUWD) 
has  continued  its  bad-water  line  studies,  just  completing  a  third  well  in  the  San 
Marcos  area.  This  well,  located  less  than  100  yards  from  major  San  Mcircos 
Springs,  was  highly  Sciline  (Conductivity  >  13,000  nmho's)  at  all  depths  sampled 
through  the  Edwards  Formation  (discussions  with  geologists  conducting  the 
studies  for  the  EUWD  and  analysis  of  personal  samples). 


CONCLUSIONS 

Unless  grovmdwater  controls  are  imposed  and  are  enforced  in  such  a 
maimer  as  to  hold  the  aquifer  levels  above  historic  low  levels  there  will  be  the 
potential  for  destruction  of  unique,  highly  diverse  groundwater  and  spring 
ecosystems  by  the  encroachment  of  poor  quality  water  or  dewatering  of  some 
areas  where  organisms  live.  It  is  in  the  best  interest  of  the  region 
environmentally  and  economically  to  manage  the  water  resources  of  the  region 
conjimctively.  If  "bad  water"  contaminates  good  water  of  the  aquifer  it  will  be 
the  small  cities  and  individual  land  owners  that  will  suffer  most.  One  must 
consider  that  if  a  company  applied  to  inject  water,  having  the  quality  of  that  in 
the  "Bad  Water  Zone",  into  the  good  Edwards  the  state  would  not  allow  it.  It 
should  not  be  allowed  to  happen  because  of  inadequate  management. 
Companies  will  not  want  to  locate  in  an  area  that  does  not  have  an  assurred 
supply  of  good  quality  water.  It  will  be  in  the  economic  best  interest  of  San 
Antonio  and  the  rest  of  the  region  to  look  for  additioneil  ways  to  supply  water  for 
the  regions  needs.  These  ways  will  include  conservation,  reuse,  water  markets 
and  alternative  sources.  The  mechanism  that  provided  to  necessary  stimulus  for 
doing  something  that  was  essential  to  the  well  being  of  the  regions  future  was 
the  presence  of  the  U.S.  Endangered  Species  Act. 
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I  am  not  hesitant  to  request  the  continuation  of  this  important  Act  for  the 
preservation  of  biodiversity.  I  would  think  that  if  modification  is  necessary  it 
should  be  in  the  area  of  inclusion  of  entire  ecosystems  in  the  protective  language. 
Our  government  should  be  bound  by  an  ecological  version  of  the  Hippocratic 
oath,  to  take  no  action  that  knowingly  endangers  biodiversity.  This 
responsibility  should  be  no  less  important  than  that  to  public  health  or  national 
defense.  The  preservation  of  spedes  for  the  future  generations  is  beyond  the 
capacity  of  individuals  or  powerful  private  institutions.  Biodiversity  should  be 
considered  an  irreplaceable  public  resource.  It  is  not  within  our  capacity  to 
vmderstand  the  value  of  this  resource  until  we  better  know  its  extent  and  how  it 
contributes  to  the  fitness  (ecological  well  being)  of  our  natural  world. 
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San  Antonio,  Texas  78279 

512/349-8884 


June  28,  1993 


TESTIMONY 


I  am  Joe  M.  Cullinan,  a  REALTOR  broker  and  am  testifying  on  behalf  of  the 
Texas  Association  of  REALTORS.  I  am  a  farm  and  ranch  specialist  with 
twenty  years  experience  in  that  field. 

The  Endangered  Species  Act  as  currently  interpreted  and  enforced  by 
Federal  authorities  has  caused,  is  causing  and  will  continue  to  cause 
.:onsternation  in  the  real  estate  industry,  especially  in  that  portion  of 
the  industry  involved  with  rural  property  sales  and  management.   The 
specter  of  having  a  property,  an  area,  or  a  county  designated  as  "habitat" 
of  endangered  species  or  the  designation  of  a  "species"  as  endangered  on 
any  land  is  enough  to  effectively  diminish  the  owner's  individual  property 
rights  as  we  have  known  and  recognized  those  rights  since  the  founding  of 
our  nation.  The  matter  is  compounded  in  its  gravity  when  such  findings  of 
"species"  and  "habitat"  are  based  on  faulty  science  with  little  or  no 
public  notice  or  opportunity  for  public  input. 

What  is  the  effect  of  such  "designation"  on  the  property  owner,  a 
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prospective  buyer  of  the  property,  the  lending  institution,  the 
community?   The  property  owner  finds  he  no  longer  has  all  the  options 
for  full  use  of  his  property  -  to  build  a  fence  or  barn  where  he  chooses, 
to  clear  land  for  cultivation,  to  chop  wood  for  his  fireplace  or  to 
arrange  adequate  working  capital  for  his  agricultural  endeavor  due  to 
diminished  property  value.   The  prospective  buyer  of  land  is  inhibited 
due  to  reduction  or  restriction  of  normally  enjoyed  property  rights 
usually  accompanying  such  land  purchase  and  either  turns  away  from  the 
land  or  offers  substantially  less  than  the  market  value  of  the  land 
vere  the  "designation"  not  in  place.   The  lending  institution,  as  most 
prudent  institutions  would,  would  substantially  reduce  the  amount  they 
would  lend  on  the  land  due  to  the  uncertainty  of  the  value  of  the  land 
were  they  to  acquire  it  on  default.  And  the  community  would  suffer  due 
to  diminished  property  value  effecting  their  bonding  base  and  reduction 
of  taxes  obtained  from  the  property,  not  to  mention  the  financial  benefit 
from  the  circulation  of  funds  generated  by  a  thriving  enterprise  in  the 
community. 

The  Endangered  Species  Act  is  being  invoked  by  environmentalists  to 
establish  case  law  throughout  the  country.  We  are  experiencing  such  in 
the  case  of  the  Edwards  Aquifer  and  the  snail  darter,  et  al.  This  sequence 
prompts  state  legislation  or  local  mandates  that  are  hastily  devised 
and  very  often  based  on  poor,  little  or  no  viable  and  corroborative 
science. 
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The  real  estate  industry  supports  and  endorses  the  spirit  and  intent  of 
the  Endangered  Species  Act.   Our  industry  objects  to  the  methods  by  which 
the  Act  is  implemented  and  the  contorted  manner  in  which  the  Act  is 
interpreted.   This  is  the  only  law  in  which  illegally  obtained  evidence 
can  be  used  against  a  landowner  who  advertently  or  inadvertently  violates 
the  "taking"  provisions  of  the  Act. 

The  Law  is  broken.   The  listing  of  species,  subspecies  and  population 
s'     lents  is  ill-defined,  unscientific,  ambiguous,  frought  with  loopholes 
that  can  be  and  is  used  by  individuals  and  organizations  to  further  their 
personal  agenda;  the  current  list  contains  species,  etc.  that  can  never 
be  saved;  the  cost  of  implementing  the  law  as  currently  interpreted  and 
for  the  species  listed  to  be  protected  is  beyond  the  capacity  of  the 
Fish  &  Wildlife  Service  as  well  as   the  Department  of  the  Interior  -  and 
the  citizen  taxpayer;  the  financial  impact  on  the  community  (city,  county, 
state)  is  ignored  and  can  result  in  devastating  loss  to  the  citizens  of 
that  community;  and  the  individual  property  owner  and  entrepreneur  can 
be  wiped  out. 

The  opportunity  for  this  Law  to  be  brought  into  proper  United  States  of 
America  perspective  as  to  intent,  implementation,  socio-economic  impact, 
a.   preservation  of  personal  property  rights  is  now.  We  support  public 
notification,  owner  notification,  and  the  right  to  own  and  sell  property 
under  the  Constitution.  Congress  can  do  the  citizens  of  this  nation 
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a  great  service  by  modifying  otherwise  well-intentioned 
legislation  in  such  manner  as  to  encourage  individuals,  industry  and 
government  to  work  harmoniously  for  the  preservation  of  our  environment 
without  undue  sacrifice  by  any  sector  be  it  individual,  industry  or 


government . 
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News  from  Texas  Congressman  Jack  Fields 


2228  RaytNim  House  Office  Building  •  Washington,  DC  2051 S  •  (202)  225-4901 


TUESDAY.  JULY  6,  1993  C»NTACT:  HARRY  BURROUGHS 

FOR  IMMEDIATE  RELEASE 

FIELDS    REPEATS  CALL  FOR  REFORMS  TO  ENDANGERED  SPECIES  ACT 

SAN  ANTONIO  -  Saying  that  unless  the  federal  Endangered  Species  Act  (ESA)  is  refonned,  Texas  farmeis. 
ranchers  and  other  private  property  owners  may  have  to  be  added  to  the  list  of  endangered  species,  U.S.  Rep.  Jack 
Fields  has  repeated  his  call  for  reforms  to  the  federal  Endangered  Species  Act. 

Fields,  the  ranking  Republican  member  of  the  House  Merchant  Marine  and  Fisheries  Committee,  which  has 
sole  jurisdiction  over  the  Endangered  Species  Act,  earlier  this  year  introduced  comprehensive  legislation  reforming 
the  Act  to  better  protect  private  property  rights  and  ensure  thai  economic  considerations  are  taken  into  account 
when  determining  how  to  protect  an  threatened  species  of  plant  or  animal 

Fields  called  for  reforming  the  Act  at  a  congressional  Held  hearing  held  Tuesday  in  the  Centra  Room  of  the 
Henry  B.  Gonzalez  Convention  Center  in  San  Antonio.  Another  field  hearing  was  held  earlier  in  the  day  on  the 
campus  of  Southwest  Ibxas  State  University  in  San  Marcos. 

Among  those  testifying  before  the  Tield  hearing  were  San  Antonio  Mayor  Nelson  Wolff,  Texas  Agriculture 
Commissioner  Rick  Perry,  John  Hall  of  the  Texas  Water  Commission,  and  former  San  Antonio  Congressman 
Ibm  Loeffler. 

Merchant  Marine  and  Fisheries  Committee  members  joining  FieMs  at  the  hearing  were  U.S.  Reps.  Greg 
Laughlin  and  Heruy  Bonilla. 

Fields  complained  that  the  Act,  as  currently  written,  is  being  used  to  halt  economic  development  and  to 
abuse  the  rights  of  private  property  owners  in  Ttxas.  He  has  complained  that  the  ESA  may  deny  farmers,  ranchers 
and  other  Tcxans  who  depend  on  the  Edwards  Aquifer  from  obtaining  the  water  they  need  for  their  crops,  their 
livestock  and  their  own  survival  -  and  could  be  particularly  devastating  for  the  greater  San  Antonio  area.  He  added 
that  in  many  instances,  the  ESA  has  abridged  the  private  property  rights  of  individual  citizens  ~  preventing  them 
from  using  their  land  as  they  wish. 

"Congress  not  only  has  an  obligation  to  protect  'endangered'  or  'threatened'  species,  it  has  has  obligation  lo 
protect  the  property  rights  of  farmers,  ranchers,  and  other  citizens  who  dqxuid  on  their  land  for  their  economic 
well-being,"  Fields  said.  "We  can  have  a  strong  Endangered  Species  Act  without  forcing  hatd-woiking  Americans 
U>  wonder  whether  or  not  they  will  have  access  to  enough  water  or  whether  or  not  they  will  be  permitted  to  use 
their  own  property." 

As  enacted  into  law,  the  1973  Endangered  Species  Aa  requires  die  federal  govenunent  to  determine  whether 
a  species  is  "endangered"  or  "threatened,"  and  to  publish  a  list  of  such  species.  Once  every  Tive  years,  the  list  is 
reviewed,  and  a  decision  is  made  whether  or  not  the  status  of  any  species  should  be  changed  -  requiring  it  to  be 
added  to,  or  deleted  from,  the  list. 

There  are  currently  728  species  of  plants  and  animals  listed  as  "threatened"  or  "endangered,"  with  another 
4,000  species  being  considered  for  inclusion.  In  the  20  years  since  the  Aa  was  passed,  only  one  species  has  ever 
been  taken  off  the  list  --  despite  the  fact  that  billions  of  taxpayer  dollars  have  been  spent  on  conservation  efforts. 

'When  bureaucrats  in  Washington  set  out  to  determine  whether  or  not  a  species  is  'endangered.'  they  pour 
over  exhaustive  biological  data  -  but  they  spend  virtually  no  time  considering  how  their  decision  might  affect  the 
private  prapcny  rights  of  individuals,  or  the  economic  well-being  of  affected  conununitics,'  Fields  said.  'We've 
got  to  institute  reforms  that  give  at  least  as  much  weight  to  human  needs  as  are  given  to  animals'  needs." 

Specifically,  under  Fields'  ESA  reform  bill: 
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•  The  public  would  be  given  an  expanded  opportunity  to  comment  during  the  listing  and  recovery  process. 
The  bill  would  require  public  participation  and  would  mandate  that  public  hearings  be  held  in  each  affected 
county  during  the  development  of  recovery  plans. 

•  All  recovery  plans  would  be  required  to  be  designed  in  such  a  way  as  to  minimize  conflicts  between 
species  preservation  and  economic  development 

•  An  economic  assessment  of  each  recovery  plan  would  be  required  so  that  the  U.S.  Fish  and  Wildlife 
Service  would  know  the  plan's  cost  to  the  public,  the  plan's  impact  on  employment,  and  its  effects  on  the 
use  and  value  of  private  property. 

•  The  secretary  of  the  interior  would  be  required  to  respond,  within  90  days,  to  citizens'  inquiries  about 
whether  or  not  particular  activities  on  their  land  would  cause  injury  to  a  threatened  or 

endangered  species  on  their  property. 

•  The  secretary  of  the  interior  would  be  empowered  to  issue  grants  to  fund  captive  propagation  programs. 
There  is  no  reason  that  thousands  of  fountain  darters  could  not  be  raised,  and  then  released  into  the  wild, 
through  programs  like  Texas'  Turtle  Head  Start  program. 

•  Citizens  would  be  required  to  be  compensated  for  the  loss  of  the  economic  value  of  their  property;  persons 
whose  property  rights  were  denied  would  have  the  right  to  petition  the  secretary  of  the  interior  for 
compensation.  This  provision  recognizes  that  compensation  for  the  federal  taking  of  land  has  always  been, 
and  remains,  an  integral  component  of  the  Constitution. 

While  the  measure  is  similar  to  legislation  the  congressman  introduced  last  year.  Fields  said  the  need  for  his 
legislation  is  more  urgent  following  U.S.  District  Court  Judge  Lucius  Bunton's  Feb.  1  ruling  that  the  Endangered 
Species  Act  requires  water  flows  at  the  Comal  and  San  Marcos  springs  be  maintained,  even  during  a  drought,  in 
order  to  preserve  the  one-inch  fountain  darter. 

Fields  has  worried  that  severe  water  restrictions  on  San  Antonio  could  have  devastating  economic 
consequences  for  the  area. 

"In  the  event  of  a  severe  drought,  the  1.5  million  citizens  of  San  Antonio,  the  nation's  ninth-largest  city, 
and  citizens  in  other  communities  that  rely  on  the  Edwards  Aquifer,  could  be  faced  with  a  68  percent  reduction  in 
their  drinking  water  supplies  -  in  order  to  protect  the  fountain  darter.  The  economic  consequences  for  San  Antonio 
alone  would  include  a  $5.2  billion  annual  reduction  in  economic  output;  a  $3.3  billion  reduction  in  annual 
income;  a  $2.6  billion  reduction  in  wages  and  salaries;  a  $1.3  billion  reduction  in  retail  sales;  and  a  permanent 
loss  of  more  than  1 36,000  jobs.  Other  communities  that  depend  on  the  Edward j  Aquifer  would  suffer  similar 
economic  losses,"  Fields  has  said. 

"That  decision  threatens  the  economic  fuUire  of  San  Antonio,  Bexar  County,  and  communities  in  six 
adjacent  jurisdictions  that  depend  on  the  Edwards  Aquifer  for  drinking  water,"  Fields  said.  "We  have  to  restore 
some  balance  to  the  Endangered  Species  Act,  and  that's  what  my  bill  is  designed  to  do." 

### 
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SAN  MARCOS  OAMBUSIA 

Pjrepared  by:   David  E.  Bowles,  Ph.D. 

Endangered  Species  Progreun 

Texas  Parks  and  Wildlife  Department 

300  CM.  Allen  Parkway,  Bldg.  B 

San  Marcos,  Texas  7  8666 

Taxonamy  t 

Gambusia   georgei   Hubbs  and  Peden 

Family  Poeciliidae  (topminnow  or  livebearer  family) 

Type  localltys 

San  Marcos  River  at  hwy  1-35  bridge.  Hays  Co.,  TX  (1969) 

Description : 

Gambusia  georgei  is  the  most  morphologically  distinct  gambusia 
and  it  not  considered  to  be  closely  related  to  any  other  species. 
San  Marcos  gambusia  present  a  unique  appearance  in  having 
strongly  cross-hatched  by  dark  pigmentation  on  the  margin  of  the 
scale  pockets.   Also,  pigments  near  the  base  of  the  dorsal  fin 
often  are  concentrated  into  a  row  of  spots.   A  diffuse  lateral 
stripe  extends  from  pectoral  fin  to  near  the  base  of  the   caudal 
fin,  and  dark  pigment  stripes  are  present  on  the  outer  edges  of 
the  doral  fins.   In  addition,  the  pelvic  fins  of  wild  caught 
specimens  often  are  lemon  yellow  and  can  be  quite  bright  in 
dominant  males. 

Distribution  and  Habitat i 

The  San  Marcos  gambusia  has  the  most  restrictive  range  of  any 
known  species  of  gambusia.   It  is  endemic  to  a  2  )cm  reach  of  the 
San  Marcos  River  between  Rio  Vista  Dam  and  0.5  km  below  1-35 
bridge,  but  was  recorded  historically  from  San  Marcos  Spring. 
Gambusia  georgei  appears  to  be  the  most  ecologically  distinct 
gambusia  species.  They  prefer  rapid-flowing,  mud-bottomed,  mid- 
water  habitats  having  dense  vegetation  and  shade.   In  addition, 
they  require  a  constant  water  tempertaure  (21-23  °C)  .   Other 
species  of  gambusia  prefer  slow-moving,  shallow  areas  near  shore. 
Very  few  suitable  habitats  are  available  for  this  species  in  the 
San  Marcos  River. 

Biology s 

Little  is  known  about  the  basic  biology  of  the  San  Marcos 
gambusia.   Reproductive  biology  is  not  known,  but  other  species 
of  gambusia  are  livebearers  that  give  "birth"  to  young. 
Fertilization  in  other  gambusia  is  internal,  and  the  feamle 
carries  the  ova  (eggs)  internally  until  they  hatch.   Limited 
hybridization  between  the  San  Marcos  gambusia  and  a  related 
species,  Gambusia  af finis,  apparently  can  occur,  but  only 
infrequently  (usually  less  than  10%) .   Foods  habits  also  are 
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FOUNTAIN  DARTER 
Prepared  by:   David  E.  Bowles,  Ph.D. 

Endangered  Species  Program 

Texas  Parks  and  wildlife  Department 

300  CM.  Allen  Parkway,  Bldg.  B 

San  Marcos,  Texas  78666 


Taxonomy  s 


Etheostoma    fonticola    (Jordan  and  Gilbert) 
Family  Percidae  (perch  family) 

Type  locality: 

San  Marcos  River,  just  below  mouth  of  Blanco  River,  Hays  Co.,  TX 
(1886) 

Description : 

The  color  of  fountain  darters  is  mostly  reddish-brown  and  the 
scales  on  the  sides  are  broadly  margined  behind  with  dusky 
pigment.   The  dorsal  area  is  dusted  with  fine  pigment  specks  and 
usually  eight  indistinct  dusky  cross-blotches  also  are  present. 
The  sides  are  marked  by  thin  dark  lines  with  an  interrupted 
lateral  streak.   Three  small  dark  spots  are  present  on  the  base 
of  the  tail  in  addition  to  a  dark  spot  on  the  opercle.  Small  dark 
bars  are  present  in  front  of,  behind,  and  below  the  eye.  The 
dorsal  fin  is  jet  black  with  a  broad  red  band  near  outer  edge. 

Diotribution  and  Habitat: 

Fountain  darters  are  known  only  from  San  Marcos  River  at  San 
Marcos  and  Comal  Springs.   The  population  at  Comal  Springs  were 
reintroduced  from  San  Marcos  Stocks  after  extirpation  of  the  the 
species  following  a  drought  in  1954.   Fountain  daters  inhabit 
areas  where  vegetation  grows  close  to  the  substrate  and  water  is 
clear  and  thermally  constant  (21-23  C) .   Preferred  vegetation 
appears  to  be  Rhizoclonium  sp.  (f ilamentlous  algae),  Hvdrilla  sp. 
(Florida  elodea) ,  and  Ludwiaia  sp.  (water  primrose) .   Young  fish 
prefer  areas  where  flow  is  negligible,  but  adults  can  inhabit 
portions  of  the  spring  where  flow  is  more  rapid.   The  population 
of  fountain  darters  in  the  San  Marcos  River  was  estimated  to  be 
around  103,000  in  1976. 

Biology: 

The  reproductive  biology  of  fountain  darters  is  fairly  well 
known.   Spawning  occurs  nearly  year  round  with  peaks  in  August 
and  late  winter-early  spring.   Ova  are  spawned  on  filamentous 
algae  or  similar  vegetation.   No  parental  care  is  given  to 
spawned  ova.   Fecundity  is  low  (average  19  eggs/fish),  and 
examination  of  579  adult  darters  showed  a  sex  ratio  of  1.39:1.00 
(M:F) .   Mature  fountain  darters  demonstrate  considerable  sexual 
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San  Marcos  Salamander  and  Texas  Blind  Salamander 

Information  Sheet 

by  Andrew  H.  Price,  Ph.D. 

Endangered  Resources  Branch 

Resource  Protection  Division 

Texas  Parks  and  Wildlife  Department 


Taxonoayt  The  taxonomic  status  of  these  two  species  is 

straightforward  and  has  been  so  since  the  original 
description  of  Eurycea  nana  by  Bishop  (1941)  and 
Typhi omolqe  rathbuni  by  Stejneger  (1896). 

Distribution:   The  San  Marcos  Salamander  (Eurycea  nana)  is 

endemic  to  the  springfed  headwaters  of  the  San 
Marcos  River  (Spring  Lake)  to  a  few  meters 
downstream  of  the  Spring  Lake  dam.   The  Texas 
Blind  Salamander  (Tvphlomolae  rathbuni)  is  endemic 
to  the  San  Marcos  Pool  of  the  Edwards  Aquifer,  and 
has  been  found  only  in  a  handful  of  caves  and 
wells  in  San  Marcos.   It  probably  occurs  in  a  6.4 
km  wide  zone,  west  of  the  "bad  water"  line, 
between  San  Marcos  and  a  point  16  )cm  south  of 
Kyle. 

Habitat:   Eurycea  nana  is  an  epigean  (=  surface  dwelling)  animal 
and  occurs  throughout  Spring  Lake,  living  in  mats  of 
algae,  among  other  submergent  vegetation,  and  under 
rocks  and  in  crevices  along  the  substrate.   Typhloniolqe 
rathbuni  is  subterranean,  and  does  not  naturally  occur 
in  surface  waters. 

Ecology:   Both  Eurycea  nana  and  Tvphlomolae  rathbuni  are 

obligately  aquatic  throughout  their  life  cycles.   Both 
species  depend  upon  pristine,  well-oxygenated  and 
thermally  constant  water  for  their  survival.   £.  nana 
has  we 11 -developed  eyes,  is  a  relatively  good  swimmer, 
and  actively  forages  for  a  number  of  aquatic 
invertebrates  such  as  amphipods  for  food.   I.  rathbuni 
is  a  poor  swimmer  and  forages  for  similar  food  in  still 
water  and  by  climbing  along  subterranean  surfaces. 
Prey  is  detected  by  vibrations  and  consequent  localized 
changes  in  water  pressure.   E.  nana  is  preyed  upon  by  a 
wide  variety  of  native  and  exotic  aquatic  predators 
including  fish  and  crayfish.   J.  rathbuni  has  no  known 
natural  predators,  but  individuals  forced  to  the 
surface  by  wells  and  deposited  in  Spring  Lake  and 
elsewhere  are  helpless  before  the  same  predators.   Both 
species  lay  eggs  and,  given  the  constant  nature  of 
their  environments,  breed  year-round. 
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TEXAS  WILD-RICE  fZizania  texanal :  A  Brief  Overview 

Jackie  M.  Poole 
June  29,  1993 


Introduction:  Texas  wildrice  (Zizania  texana) ,  an  aquatic  perennial 
grass,  was  once  common  in  the  San  Marcos  River.  However  over  the 
last  20  years  the  population  of  Texas  wildrice  has  deteriorated 
dramatically.  Currently  Texas  wildrice  is  restricted  to  the  San 
Marcos  River  above  the  confluence  with  the  Blanco  River. 
Successful  sexual  reproduction  (viable  seeds,  established 
seedlings,  and  second  generation  sexual  reproductives)  has  not  been 
verified  within  the  natural  habitat.  This  and  other  factors  have 
contributed  to  the  species'  precipitous  decline. 

Taxonomy;  Texas  wildrice  was  first  collected  by  G.  C.  Neally  in 
August  1892,  and  was  originally  identified  as  Z.  aquatica  (U.S. 
National  Herbarium  sheet  979361) .  The  next  collection  was  by  Ena 
A.  Allen  on  July  10,  1921  (U.S.  National  Herbarium  sheet  1611456). 
This  sheet  was  labelled  as  Z.-  texana.  apparently  by  A.  S.  Hitchcock 
some  time  after  its  collection.  W.  A.  Silveus,  an  attorney  and 
amateur  botanist  from  San  Antonio,  first  recognized  Texas  wildrice 
as  a  distinct  species.  The  type  collection  (W.A.  Silveus  518,  both 
the  holotype  and  isotype  are  housed  at  the  U.S.  National  Herbarium) 
was  probably  made  on  April  3,  1932.  Silveus  sent  the  specimen 
along  with  a  letter  to  Agnes  Chase  of  the  U.S.  National  Herbarium 
on  April  4,  1932.  The  plant  was  formally  described  and  named  as  1. 
texana  by  Hitchcock  (1933).  All  specimens  were  collected  from  the 
San  Marcos  River.  (The  above  information  was. taken  from  Terrell  et 
al.l978) . 

In  a  monographic  work  on  the  genus  Zizania.  W.G.  Dore  (1969) 
labelled  Z.  texana  a  "dubious  species".  Dore  felt  that  Texas 
wildrice  was  most  closely  related  to  Z.  aquatica  var.  aquatica.  He 
attributed  the  "perennial"  nature  of  Texas  wildrice  to  the 
"constant  year-round  temperature  of  the  artesian  waters  in  which  it 
grows",  and  the  prostrate  habit  to  the  force  of  the  current.  Dore 
felt  that  the  distinction  of  2.  texana  from  i.  aquatica  would 
require  careful  field  appraisal. 

Dore  also  noted  that  collectors  might  mistake  the  rhizomes  of 
Zizaniopsis  miliacea  for  the  underground  structures  of  Zizania 
texana.  as  Dore  was  sent  the  former  when  requesting  material  of  the 
latter  (Terrell  et  al.  1978).  However  these  two  genera  are 
different  in  several  reproductive  and  vegetative  characters,  and 
are  easily  distinguishable. 

Terrell  et  al.  (1978)  compared  the  three  American  taxa  of  Zizania, 
and  determined  that  Z.  texana  was  a  "good"  species,  distinguishable 
from  the  other  species  in  several  characters. 


134 


americana.  Saaittaria  pl^tYPhVlla.  HY<3rillfl  verticil lata. 
Cera tophy Hum  demersum.  Eaeria  densa.  and  Ludwiaia  repens  (Terrell 
et  al.  1978,  Vaughan  1986).  In  the  lower  portion  of  the  river, 
Texas  vildrice  is  most  often  found  in  isolated  clumps  (Terrell  et 
al.  1978,  Vaughan  1986) .  Colocasia  esculenta  has  invaded  the  river 
edge,  and  is  narrowing  the  river  and  crowding  the  other  aquatic 
species  in  many  places.  Common  tree  species  which  shade  the  river, 
sometimes  possibly  to  the  exclusion  of  Texas  wildrice,  include 
Platanus  occidentalis.  Carya  illinoensis.  Populus  deltoides.  Celtis 
laevigata.  Taxodium  distichum.  Salix  nigra.  Ulmus  americana.  Sapium 
sebiferum.  and  Ouercus  fusiformis  (Vaughan  1986) . 

Past  and  Present  Distribution:  When  first  described,  Texas  wildrice 
was  abundant  in  the  San  Marcos  River,  including  Spring  Lake  and  its 
irrigation  waterways  (Terrell  et  al.  1978).  By  1967  Emery  found 
only  one  plant  in  Spring  Lake,  none  in  the  uppermost  0.8  km  of  the 
San  Marcos  River,  only  scattered  plants  in  the  lower  2.4  km,  and 
none  below  this  (Emery  1967).  Beatty  (1975)  reported  a  coverage  of 
approximately  2580  square  feet  (240  square  meters) .  However  the 
survey  methodology  Beatty  used  is  not  known.  In  1976  Emery  again 
checked  the  abundance  (Emery  1977) .  He  found  no  plants  in  Spring 
Lake.  Using  a  floating  frame  one  meter  square  to  measure  the  area 
of  vegetative  dominance,  he  calculated  1131  square  meters  of  Texas 
wildrice  in  the  San  Marcos  River,  primarily  concentrated  in  the 
extreme  upper  and  lower  segments.  Subsequent  data  were  gathered  by 
Vaughan  (1986)  for  several  years  using  Emery's  measuring  technic[ue. 
The  overall  areal  coverage  in  1986  was  454  sc[uare  meters,  less  than 
half  Emery's  1976  figure.  Poole  (1992)  measured  areal  coverage  of 
1005.32  square  meters  in  June  1989,  1380.31  square  meters  in  June 
1990,  and  1406.21  square  meters  in  1991.  Hernandez  (1992)  measured 
1612.65  square  meters  in  summer  1992.  In  1989  Emery's  methodology 
was  employed  for  the  first  few  plants,  but  was  abandoned  due  to 
technical  difficulties.  From  that  point  forward  length  and  width 
were  measured  on  the  remaining  plants,  and  %  coverage  was  estimated 
within  the  resulting  rectangle.  Areal  cover  was  equal  to  L  x  W  x 
%  cover.  Since  1989  plants  have  been  located  in  the  uppermost  part 
of  the  San  Marcos  River  just  below  Spring  Lake  dam  where  neither 
Emery  nor  Vaughan  had  reported  any  Texas  wildrice.  Although  the 
overall  trend  is  inching  upward,  areal  coverage  of  Texas  wildrice 
has  decreased  in  some  segments  of  the  river. 

Impacts  and  Threats:  Numerous  factors  have  had  serious  impact  on 
Texas  wildrice.  Emery  (1967)  mentioned  four  factors  which  he  felt 
had  contributed  significantly  to  the  Texas  wildrice's  decline. 
These  were  1)  floating  debris  from  the  regular  mowing  of  aquatic 
vegetation  in  Spring  Lake  knocking  down  inflorescences  and  thus 
preventing  sexual  reproduction,  2)  plowing  of  the  river  bottom  by 
the  city  for  recreational  use,  3)  replacement  of  native  aquatic 
vegetation  with  aquarium  plants  for  private  commercial  purposes, 
and  4)  pollution  from  accidental  discharge  of  untreated  sewage.  By 
1977  Emery  felt  that  the  impact  from  these  factors  had 
significantly  abated.   However  he  noted  that  neither  had  sexual 
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than  120  cm) .  Soil  type  (either  Crawford  silt  clay  from  the  banks 
of  the  river  or  Quaternary  limestone  sediment  from  the  river 
bottom)  had  no  significant  effect  on  growth  rate  or  survivorship. 
However  moisture  regime  led  to  dramatic  results.  Mortality  was 
100%  in  both  the  dry  and  the  moist  regime.  Plants  grotm  in  20  cm 
of  water  or  more  were  significantly  larger  than  those  grown  in  20 
cm  or  less.  Thus  both  water  depth  and  amount  of  light  are 
significant  in  the  growth  of  Texas  wildrice. 

Fonteyn  and  Power  (no  date)  began  cultivating  Texas  wildrice  in  the 
raceways  at  Southwest  Texas  State  University  as  a  seedbank  and 
nursery  for  future  experimental  material  in  1986.  Plants  have  been 
continually  cultivated  by  Power  in  the  raceways  since  that  time. 
In  spring  1987  Fonteyn  and  Power  began  a  series  of  transplanting 
experiments  to  test  the  effect  of  competition  by  Colocasia  on  Texas 
wildrice.  Colocasia  was  removed  from  selected  sites  along  the 
river,  and  small  Texas  wildrice  plants  were  transplanted.  Only  one 
of  424  plants  placed  in  the  river  survived  to  reproductive  stage 
only  to  be  eaten  probably  by  a  nutria.  Results  from  a  reciprocal 
transplant  experiment  where  Texas  wildrice  seedlings  were  grown  in 
soil  contaminated  and  uncontaminated  by  Colocasia  were 
inconclusive. 

Power  (1990)  conducted  experiments  on  the  effects  of  oxygen 
concentration  and  substrate  on  the  growth  of  Texas  wildrice.  Her 
work  revealed  highest  germination  levels  in  the  lower  oxygen 
concentrations  (0.1  and  1.0  ppm)  and  the  lowest  germination  levels 
in  higher  oxygen  concentrations  (4.0  and  5.0  ppm).  Also  seeds 
buried  in  clay  (with  a  reportedly  low  oxygen  content)  had  greater 
germination  than  seeds  placed  on  top  of  sand  (where  oxygen  content 
would  be  high) .  However  a  greater  percentage  (88%)  of  seeds 
germinated  when  buried  regardless  of  the  substrate.  It  should  be 
noted  that  these  experimental  treatments  were  submerged. 
Additionally  plants  growing  in  clay  produced  more  seeds  than  those 
growing  in  sand  although  this  difference  may  have  been  due  to  a 
difference  in  nutrient  availability  between  clay  obtained  from  a 
pond  and  sand  procured  from  a  lumberyard. 

Currently  Section  6  studies  conducted  by  Power  (1992)  are  showing 
that  herbivory  is  greatest  in  shallow  water  (0.3  m)  and  that  Texas 
wildrice  produces  more  biomass  in  deeper  water  (1.6  m)  . 

Other  efforts  have  been  made  to  grow  Texas  wildrice  outside  the  San 
Marcos  River.  All  have  met  with  failure.  Beatty  (1976)  attempted 
to  grow  plants  in  Salado  Creek  in  Bell  County.  The  plants 
established  and  produced  inflorescences,  but  local  recreational 
activities  plus  periodic  removal  of  aquatic  vegetation  from  the 
stream,  destroyed  all  plants.  Emery  transplanted  more  than  100 
clones  of  Texas  wildrice  into  various  central  Texas  sites, 
including  the  Comal  River  in  New  Braunfels.  However  flooding 
washed  the  plants  away  before  they  could  become  established,  and  a 
planting  in  Spring  Lake  was  eaten  by  nutria. 
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ENDANGERED  SPECIES  ACT: 
TIME  FOR  CHANGE  —  A  White  Paper 

ENDANGERED  SPECIES  ACT  ROUNDTABLE 


I.  IN  iRonuc HON 


D  A  LANDMARK  REAUTHORIZATION 

The  sbcth  reauthoraanon  of  the  Endangend  Species 
A«  of  1 973  CAa"  or  "ESA"),  due  thii  year,  will 
be  a  landmark  event.  The  Aa  was  enaaed  in  an  era 
marked  by  npid  growth  and  a  shared  sense  that 
government  resources  were  uiJimited.  Its  passage 
was  fiided  by  a  recognition  that  this  Nation 
previously  had  paid  inadequate  aaention  to  the 
environment.  By  contrast,  today,  at  the  dose  of  the 
Aa's  second  decade,  environmental  laws  are  in  place 
and  our  society  faces  significant  economic  problems 
and  challenges.  Funher,  recent  application  of  the 
Aa  has  demonstrated  that  it  is  a  law  in  trouble; 
it  is  fiuling  both  those  who  are  dependent  on  our 
economic  structure  —  business,  labor,  and  local 
communities  —  and  those  who  profiss  paramount 
interest  in  environmental  protection. 

This  reauthorization,  then,  must  not  simply 
eaendthelaw.  Instead,  the  Act  mun  undergo 
a  comprehensive  review.  The  result  must  be  an 
ESA  amended  to  reafBrm  the  ftindamental  goal  of 
conserving  endangered  and  threatened  species,  while 
asuring  thai  the  decisions  taken  to  attain  this  goal 
truly  balance  spedei  conservation  requirements 
with  the  economic  and  social  needs  of  the  human 
community. 

A  TROUBLED  lAW 

The  Aa  is  in  trouble  for  several  reasons.  Fim, 
implementation  of  die  Act  has  demonstrated 
condusiveiy  that  our  lesourcei  are  insufiBdent  to 
prowde  protection  for  all  endangered  and  threatened 
•pedes.  There  are  over  1,200  spedes,  subtpedes, 
and  vertebrate  populations  listed  as  endangered  or 
threatened  urxier  the  Aa,  676  of  them  in  the  United 
State.  Over  3,500  more  are  official  candidates 


which  do  not  have  a  high  enough  priority  to  undergo 
the  listing  process.  The  Fish  and  Wikllife  Service 
tries  to  list  at  least  50  spedes  eadi  year.  The  Interior 
Deportment  fffim?"*  that  it  would  take  nearly  SO 
yean  and  SI  14  million  to  review  and  list  the  cutient 
official  candidates.  Meuiwhile,  federal  officials 
must  review  numerous  petitions  each  year  to  lin 
additional  spedes,  subspecies  and  populatnns.  In  its 
1990  annual  report,  the  Council  on  Environmental 
Quality  noted  that  die  Natural  Heritage  dau  base 
reported  as  many  as  9,000  domestic  spedes  were 
at  risk. 


n 


THE  IMPACTS  OF  FUTILITY 

This  &ilure  is  compounded  by  the  severe  economic 
and  social  harm  impceed  by  the  Aa.  During  the  two 
decades  of  the  Aa's  implementanon,  escalaung 
numbers  of  obscure  plants,  snails,  moUusks,  crusta- 
ceans and  ituecis  have  been  listed.   A  more  troubling 
trend  is  the  listii^  of  spedes  which  are  not  few  in 
number  or  confined  to  a  few  disaete  sites,  but  have 
larger  populations  inhabiting  vast  multi-state  ranges 
(e.g..  Snake  River  Sockeye  Salmon,  3  states; 
desert  tottoee,  4  states;  and  Northern  Spoaed  Owl, 
3  state).  These  listinp  no  longer  afiea  an  isolated 
projea  or  two,  but  disrupt  entire  regional  eoonomie. 
The  traditional  image  of  a  lone  colony  of  a  snail 
datte  or  butieifly  subspede  confronting  a  single 
dam  or  a  shopping  center  projea  no  longer  accu- 
rateiy  pomays  the  settings  in  which  the  Aa  operate. 

Recently,  otganizarioiu  that  oppose  economic 
activities,  often  for  reasoiu  iinrrlarrri  to  spede 
conservation,  have  targeted  such  aoivitie  for  ESA 
dallenge.  The  ESA  has  supi^anted  all  other  statute 
as  the  bmirte  statutory  weapon  for  mounting 
•dministraxive  and  judicial  attado  on  legitimate 
eomomic  cnteipiise.  It  is  the  man  severe,  least 
fletible  of  all  environmental  laws,  proudly  charaaer- 
ized  by  one  environmental  aorast  as  the  'pit-bull  of 
environmental  laws.' 
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Finally,  ocMnsion  of  the  Aa  to  more  and  more 
regional  spedei  and  its  increasing  use  to  fhistrau 
economic  acdvity  constitute  an  assault  on  the  tights 
oflocal  communities,  businesses  and  private  land- 
ownen.  Federal  officials  (or  state  and  local  govern- 
ment regulators  pressured  by  federal  officials)  are 
informing  private  landownen,  with  otptidt  and 
implicit  thieus  of  oiminal  and  dvil  praaecuaon,  that 
the  Act  prevents  them  from  using  their  land  as  they 
have  intended.  Loa  of  property  values  inevitably 
fellows.  For  etample,  in  Tmis  County,  Tcxu, 
where  two  listed  songbirds  as  well  as  odier  lined 
species  appear,  private  landownen  have  been  threat- 
ened with  oiminal  proMCuiion  fersudi  itwocent 
activities  ai  dearing  brush  from  their  fence  lines. 
Property  values  there  have  bilen  more  than  $350 
million,  economic  development  has  halted,  and 
agricultural  operadoiu  are  in  limbo.  Federal  officials, 
qring  opportunity  in  the  depressed  real  estate  market, 
now  talk  of  creating  a  wildlife  refiige  for  the  song- 
birds. Landownen  have  litde  recourse  but  to  sell. 

This  listing  of  more  regional  species,  the  use  of  the 
Act  as  the  weapon  of  choice  by  acdvisis,  and  its 
increasing  impaa  on  private  lands  have  spread  the 
adverse  effects  of  the  ESA  far  beyond  the  scope  of 
congressional  intent.  The  Act  has  halted  timber 
harvesting  in  the  Padfic  Nonhwen,  the  Rocky 
Mountains  States,  the  Southeast  and  the  Southwest, 
restricted  shrimping  in  the  Gulf  of  Moico,  curtailed 
hydtodectnc  and  other  water  projects  throughout  the 
country,  and  blocked  home  construction  in  the 
Sunbelt  where  the  denund  has  been  greatest  (Florida, 
Tocas,  and  California). 

Many  of  these  activities  are  the  life-blood  of  their 
regional  economies.  The  result  is  not  simply 
foregone  economic  opportunities  for  a  few.  Thou- 
sands of  jobs  are  Ion,  bmilia  and  communities  are 
devastated.  In  the  Pacific  Northwest.  6.9  million 
acres,  mote  land  than  in  a  four-mile  wide  band  from 
Beaton  to  Lo*  Angeles,  have  been  designated  as 
oitical  habitat  for  a  single  subspecies,  die  Northern 
SpoaadOwL  Employment  kw  to  the  E^  for  diis 
subipedes  alone  is  esdmaied  to  be  anywhere  from 
50.000  to  100,000  jobs.  Social  agenda  and  school 
diitiica  have  repotted  alarming  inaeves  in  the 
inridcncr  of  battered  spouses,  alcoholism,  suidde, 
and  troubled  chiklren.  Timber  depettdent 
communities  trying  to  cope  with  this  social  distress 
hive  Ion  medical,  cwinsHing  and  other  services  as 
dteir  statutoiy  share  of  federal  timber  sale  teoeipa  has 


&llen.  The  Univenity  of  Oregon  has  estimated  that 
kxal  taxes  must  increase  by  over  1000%  in  five 
Oregon  coundcs  and  by  hundreds  of  percent  in 
several  odien  to  replace  die  federal  payments  if 
nmbersalsi 


As  die  lis  of  ptottoad  specaci  lengthens,  and  mote 
•nd  more  of  the  Nation  ii  dedated  to  be  their 
'didcal  habitat*,  die  tnie  cost  ofdie  ESA  is  becom- 
ing evklent  In  (his  year  of  ESA  reauthorixatk>n, 
CoogreM  must  adcBowiedge  the  unaooeptable  costs 
Of  a  statute  which  is  filing  even  to  acoomplish  ia 
intended  objective. 


II.  WHAI   IS  WKONC; 
Willi  UN'  ISA? 


D  A  LAW  OF  ABSOLUTES  THAT 
IGNORES  nS  OWN  IMPACTS 

The  answer  to  why  the  ESA  has  become  a  potent 
weapon  for  thwarting  all  forms  of  economic  activity 
begiiu  with  the  absolute  terms  in  which  its  require- 
ments and  prohibitwns  are  couched.  Absent  from 
the  Aa  is  any  fledbility  provided  by  such  phnsa  as 
*inso&r  u  pracdcable',  "best  available  technology', 
"to  the  ottent  feasible",  "in  the  public  interest",  etc. 
which  are  found  in  virtually  all  other  environmental 


No  federally-authoriied  acdon  of  any  kind  may 
jeopardite  the  continued  ocistence  of  a  listed  speda 
or  adversely  modify  its  designated  critical  habitat. 
ESA  S  7(a)  (2).  No  person,  public  or  private,  may 
"take"  a  listed  spedes.  ESA  $$3  (19)  and  9 
(a)(1)(B).  The  Fish  and  WikUife  Service  has  aggres- 
sively defined  "take*  of  a  listed  ipedes  to  indude  any 
land  use  action  which  adversely  modifies  habitat  and 
thereby  injures  or  "harms"  just  one  member  of  a 
lined  wikllife  spedes.  50  CFJL  iS  173. 1731(»). 

Today,  (he  ooura  no  k>nger  requite  evidence  of  a  teal 
injury  ID  an  individual  member  of  a  listed  speda  to 
cRablish  that  a  landflwtier  has  engaged  in  an  illegal 
'take*.  They  have,  instead,  allowed 'harm*  to  be 
deinonstiated  by  statisda  alone. 
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And  these  suiistics  need  not  be  related  to  the 
landowner's  property  or  the  memben  of  the  speaes 
thai  occupy  ir,  they  can  prove  a  'take"  simply  by 
showing  a  long-term  decline  in  the  species'  overall 
population  in  all  the  territory  it  occupies.  PaliU  v. 
Hawaii  DepannuTU  of  Land  and  Natural  Resources, 
853  FJd  1106  {9ih  Or.  1988). 

An  indhridual  need  not  'intend*  to  take  any  listed 
species  to  be  proMCuted  under  the  Aa's  stiff  dvil  and 
criminal  penaltie.  ESA  $  1 1(a)  and  (b).  US  v.  St. 
Onge,  676  F.  Supp.  1485  (S.D.  Fla.  1987).  Any 
citizen  can  file  suit  to  enjoin  otherwise  liwiiil 
economic  aoiviiy,  as  shown  in  Lane  G>unty, 
Oregon,  where  over  1 50  private  landownen  and 
businesses  were  notified  they  will  be  sued  to  stop 
silvicukuial  activities  sanctioned  by  the  State  of 
Oregon.  ESA§ll(g}. 

A  further  consequence  of  the  Ac's  absolute  nature  b 
its  preemption  of  many  statutory  directives  calling  for 
multiple  use  of  natural  resources.  Congress  in  its 
wisdom  has  designated  many  public  lands  and 
resources  for  a  specific  use  such  as  a  park  or  wildlife 
refuge.  Congress  generally  directs  that  the  remaining 
public  lands  and  other  natural  resources  such  as  water 
be  available  for  multiple  uses.  The  presence  of  listed 
species  and  their  habitats  on  or  in  these  resources 
results  in  eliminatiori  of  their  multiple  use  and  de 
hao  designation  of  them  for  single  use  as  a  listed 
species  preserve. 

^  INDISCRIMINATE  USTINGS: 
NO  BAL\NCE,  NO  DETERMINATION 
OF  THE  PUBUC  INTEREST.  NO 
STANDARDS 

Moieover,  the  ESA  requires  a  listing  to  be  deter- 
miited 'solely*  on  the  basis  of 'scientific' data.  ESA 
$4(b)(l)CA).  No  consideration  tnay  be  given  to  the 
economic  or  social  impacts  of  listing.  The  listitig 
agencies  cannoc  even  ponder  whether  listing  will  do 
any  good  —  they  must  list,  and  have  listed,  'basket 
cues*  dtat  will  proceed  to  extinction  no  matter  how 
oonly  the  recovery  efibn  or  how  much  economic 
ioiviiy  is  prohibited.  There  is  simply  no 'public 
imoest*  test  to  temper  the  decision  tolisL 

Remarkably,  neithet the Aa  norihe  Fish  and 
WikHifi:  Service  have  established  standards  to 
determine  what  oonstituxes  'best  scientific  and 


coirmiercial  evidence  available.*  Given  the  lime 
frames  the  Service  must  work  under,  the  'best* 
scientific  data  availabU  may  &11  &r  short  of  the 
biological  dau  necessary  for  a  true  appraisal  of  the 
species  status.  Also,  the  Service  commonly  applies  a 
dual  standard  —  the  Service  can  use  opinion  and 
assumption  (Delphi  approach)  to  propose  or  list, 
while  commenton  must  provide  fm  even  a  shorter 
time  frame)  dear  scientific  proof  and  research  results 
as  their  evidence.  The  Service's  analysis  of  the 
evidence  is  often  not  peer-reviewed  and  the  data  itself 
is  often  ffrll*"*^  and  compiled  without  ptofessioiul 
review. 

■■  A  SPECIES  IS  REALLY  A  SUBSPECIES 
IS  REALLY  A  POPULATION  SEGMENT 

Worse  yet,  the  ESA  employs  an  unusual  definition  of 
species  which  can  be  listed  and  proieaed.  It  includes 
not  only  true  biological  species,  but  all  'subspedes* 
and,  in  the  case  of  vertebrate  spedes  (which  are,  of 
course,  the  most  popular  spedes),  even  'any  distina 
population  segment[s]."  ESA  §3(16).  Indeed,  the 
very  title  of  the  ESA  is  misleading;  it  should  be 
named  the  Endangered  and  Thratened  Species, 
Subspedes,  and  Population  Segment  Aa. 

This  oqnnsrve  definition  of 'spedes'  has  been  used 
to  list  subspedes  and  populations  of  spedes  which 
are  still  abundant  genersiUy  (e.g.,  wolves,  bears, 
owls,  etc).  It  has  led  to  the  imposition  of  differing 
letrictions  for  the  same  spedes  and  allowed  selective 
use  of  the  listing  process  by  activists  to  block  eco- 
nomic aaivitio  in  targeted  geogn^hical  areas.  For 
oample,  in  some  states,  the  squawfish  is  a  threat  to 
trout  and  salmon  and  is  killed  as  a  pesr,  in  other 
states,  where  the  squawfish  is  not  prevalent,  water 
projects  have  been  delayed  to  protea  it  Indeed, 
K»>4ii.>  speds  always  dedine  and  become  isolated  at 
the  fringe  of  their  ranges,  thereby  creating  separate 
populatiom  and  ultimately  even  subspedes,  the 
number  of 'speds*  eligible  for  listing  may  be 
eadleH.  Aad.  since  the  ranges' fringe  is  where  most 
economic  activities  occur,  the  Act's  ability  to  asett 
proteown  over  populations  and  subspecis  isolaud 
there  makes  it  the  petfea  we^n  to  wieU  against 
ihaae  activities. 


Unfoctunatdy,  the  listing  ageneia  have  eceeeded  this 
already  liberal  definition  of 'spedes*  by  listing  entire 
genera  and  even  &milia,  indudir\g  hundreds  of 
difierent  spedes,  and  hybrid  or  mongrel  groups  of 
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animals.  With  the  ability  to  list  al-nost  anything  and 
the  inability  to  consider  any  advene  consequences  of 
listing,  the  agencies  can  extend  the  Aa's  coverage, 
and  their  regulaiory  control,  virtually  without  limit. 


CRITICAL  HABITAT  IS  CRITICALLY 
FL\WED 

This  Aa's  coverage  can  also  ocpand  through  the 
designation  of  "critical  habiut."  Not  only  must 
endangered  and  threatened  'species'  be  listed  but. 
with  few  acceptions,  their  critical  habitat  must  also  be 
designated  at  the  same  time  or  within  a  year.  ESA  % 
4(a)(3).  Critical  habitat  designation  is  the  only 
procedure  in  the  Aa  specifically  directing  analysis  of 
economic  efleas:  the  Aa  allofwi  rrmir.  mas  to  be 
ecduded  &om  designation  if  the  economic  and  other 
benefits  of  occlusion  'ourweigh*  the  scientific 
benefits  of  inclusion  but  only  if  the  &ilure  to  desig- 
nate the  area  will  not  result  in  the  eoinaion  of  the 
'species.'  ESA  i  4(b)(2).  The  Fish  and  Wildlife 
Service  feequendy  evades  consideiation  of  economics 
by  invoking  the  Aa's  extraordiruuy  circumstance 
criteria  to  avoid  designation.  One  federal  cxxin  has 


already  found  the  agency's  use  of  these  aiteria  to  be 
improper.  Northern  Spotted  Owl  v.  Ligan,  758  F. 
Supp.  621  (W.D.  Wash.  1991). 

Nevertheless,  by  rule  and  policy  the  Fish  and  WJdlife 
Service  has  written  economia  out  of  the  designation 
process.  The  r^ulatioiu  permit  the  agency  to 
withhold  the  required  economic  analysis  from  the 
public  until  the  final  designation  is  made,  thus 
preventing  the  public  from  presenting  eflleaive 
comment  on  them.  50CF.R.  S424.19.  Even  if 
the  economic  analysis  is  done  well,  the  agency  has 
leached  all  value  from  it  by  adopting  the  policy  thai 
the  only  economic  ^faca  to  be  considered  are  those 
above  and  beyond  —  ie.  siyarate  from  —  the 
economic  ^Skxs  of  listing  the  species.  Widionly 
ihcK  inaemental  tSkca  coniideied.  the  scales  used 
to  weigh  the  benefits  of  oduding  or  '"^"^'"^o  areas 
in  critical  habits  are  'fixed.* 

Furthermofc  the  agencies  often  have  derignated  as 
aiiical  habitat  all  suitable  habitat  within  die  entire 
range  of  a  listed  'spedes,*  sapping  the  word  'critica]' 
of  any  meaning  and  the  designation  iisdf  of  any  real 
puipote. 
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B  RECOVERY  PLANS:  PREPARED  IN 
THE  DARK.  IF  AT  ALL,  AND  WITH  NO 
LEGAL  EFFECT 

The  Aa's  problems  do  not  end,  but  only  begin  with 
he  indiscriminate  listings  of  species,  subspecies,  and 
populations.  When  a  listing  occurs,  a  'recovery 
plan*  is  supposed  to  be  developed.  ESAS4(f).  The 
plan  must  dcKribe  the  steps  federal,  state,  and  local 
agencies  and  private  iixlividuals  should  feUow  to 
a»st  the  'species*  to  survive  and  recover.  However, 
tacowety  plaiu  have  been  prepared  for  btidy  half  of 
all  listed  domenc 'spedes.* 

MoR  of  the  completed  plans  were  prepared  long  after 
the  listing.  Thus,  private  diiiens  and  public  officials 
are  not  informed  about  the  consequences  of  listing  a 
'species'  when  the  listing  occun.  Nor  are  they  given 
timely  guidance  on  how  to  comply  with  the  Aa. 
Even  if  a  landowner  fervendy  follows  a  recovery  plan, 
the  plan  provides  no  assurance  that  he  will  not  still  be 
sued  for  a  "caking."  Further,  agencies  are  free  to 
ignore  the  recovery  plans  and  place  more  stringent 
conditions  on  landownen. 

Recovery  plaiu  are  drafted  for  the  most  pan  by 
agency  employees  without  significant  involvement  of 
the  public  and  do  not  calculate  or  disdoce  the  full 
public  and  private  costs  of  recovery.  Even  where  the 
agency  includes  the  public  in  plan  preparation,  such 
as  for  the  gray  wolf  in  Washington,  it  attempted  to 
limit  partidpacion  to  one  segment  of  the  public  and 
to  ocdude  others. 

n  DEUSTING:  A  MYTH 

The  ESA's  coverage,  once  applied,  seems  impotsible 
to  remove.  The  ESA  does  have  a  formal  delisting 
process.  ESA  §  4.  But  the  agendes  appear  unwilling 
to  relinquish  jurisdiction.  And,  when  they  do  try, 
aoivisis  art  quick  to  condemn  the  drliiring  proponl 
as  'political'  and  sdeniificaUy  unjustified.  For  over  a 
decade,  for  example,  federal  officials  have  been 
reponitig  that  the  number  of  gray  whales  is  at  an 
hstorical  high  level,  but  only  in  the  last  few  months 
has  a  delisting  propool  been  made.  And  then  it  wu 
immediaieiy  decried  by  activiRs.  The  alligator  was 
not  even  partially  delisted  until  it  had  become  a 
severe  nuisance  in  many  areas.  A  number  of  spedes 
and  subspedes,  such  as  the  gtiiziy  bear,  the  bald  eagle 
and  the  gray  wolf,  have  &r  fxnrdiTl  reoovoy  levels 


needed  for  their  continued  survival  but  delisting  does 
not  appear  imminent. 

Worse,  conservation  — defined  in  the  Aa  as 
recovery  of  a  spedes  to  the  point  it  is  delisted  and 
which  Congress  established  as  the  purpose  of  the  Act 
—  has  failed.  Only  five  of  the  listed  spede  have 
lecovered,  and  three  of  these  ewe  their  recovery 
ntore  to  the  discovery  of  larger  populations  tiian  to 
recovery  efibtis  required  and  funded  utvier  tfie  Aa. 
Sk  spedes  became  ooino  after  lisdng  while  under 
the  ESA's  protection.  The  General  Accounting 
Office  tepora  tfut  about  200  spedes,  28%  of  dioce 
on  the  Ur  in  1988,  will  probably  never  recover. 
The  Interior  Department  cRimata  that  recovery  of 
both  listed  and  official  candidare  specta  will  COR 
$4.6  billion. 

B  MOCKING  PROPERTY  RIGHTS 

Many  reasonable  and  productive  uses  of  property  are 
being  substantially  curtailed  or  terminated  altogether 
by  the  Act.  The  Aa's  most  adverse  processes  are:  the 
broad  definitions  of 'harm'  to  indude  modification 
of  a  spedes'  habitat  and  of 'spedes'  to  indude 
subspedes  and  populations  (several  occupying  multi- 
state  regions);  the  iiubility  to  consider  the  impacts  on 
sodety,  the  Aa's  severe  dvil  and  criminal  sanaions; 
and  aggressive  'enforcement'  by  the  Fish  and 
Wildlife  Service  and  activists.  Landownen  have  been 
prohibited  from  cutting  trees,  dearing  brush,  using 
pesticides,  planting  crops,  building  homes,  grazing 
livestock  and  protecting  livestock  fiom  predators. 
The  Act  has  deprived  landownen  of  the  only 
econotnic  uses  they  can  make  of  their  properties  — 
uses  which  are  productive  and  conoibuie  to  local, 
regional,  and  national  economis  and  welfare. 
Property  values  have  been  depressed  or  destroyed  in 
cavalier  disregard  of  the  Consticurional  protection 
ofpiupcTy  righa  and  despite  Congress'  intention  to 
prevent  habitat  kas  on  private  lands  by  land  acquisi- 
tion under  ESA  $  S.  The  government  has  shown 
no  indinarion  to  compeiuate  dtizens  for  the  unoon- 
sdtunonal  take  of  their  property. 


PERMITS  AND  COMMITTEES  DO 
NOT  SPELL  RELIEF 

The  ESA  was  amended  in  1978  and  1982  to 
prtyvide  two  processes  that  would  accord  some  relief, 
patticulariy  for  private  landowners,  when  the  ESA's 
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oonstninis  become  unwuranted.  However,  because 
of  aorbiuni  cons,  lengthy  delays,  and  insunnouni- 
able  procedural  barrien,  these  processa  are  vimially 
unavailing. 

The  1982  amendment  allows  private  landownen  to 
submit  'habitat  conservation  plans'  to  the  Fish  and 
Wildiiie  Service  in  the  hopes  of  receiving  'inddental 
lake  permits.*  The  permit  would  allow  the  landown- 
en to  develop  their  lands  without  fear  of  penalties  for 
the  'take'  of  a  listed  species.  Yet  only  a  dozen  or  so 
toA  permits  hive  heea  inued  in  the  decade  since  the 
ESA  was  amended  to  authorize  permiriing.  To 
obtain  the  few  permio  that  have  been  isnied,  mo«t 
landownen  have  been  compelled  to  sit  down  with 
public  officials  and  activists,  make  public  the  details 
of  their  businesses,  aivJ  invite  these  new  parties  to 
make  the  basic  business  decisions  for  them.  These 
few  permits  have  cost  the  landowners  many  thou- 
sands, even  millions,  of  dollars  (with  the  landownen 
forced  to  dedicate  much  of  their  land  to  the  species, 
or  to  purchase  for  the  species  several  times  the  acreage 
they  intend  to  develop).  With  few  ecceptions,  these 
permits  have  taken  yean  to  n^otiaie. 

Those  with  the  fortitude  to  punue  incidental  take 
permits  can  expea  scant  assistance  from  the  Fish  and 
Wildlife  Service.  The  Fish  and  Wildlifi  Service  has 
refiued  to  issue  regulations  for  either  plan  preparation 
or  permit  issuance.  Instead,  the  agency  relies  on 
'draft"  guidelines  which  it  may  ignore.  Attempts  by 
landownen  to  seek  the  agenc/s  advice  are  almost 
aKvays  .'.ibuifed;  the  agency  opines  that  such  assis- 
tance would  compromise  its  integrity  as  the  ultimate 
decision  maker  on  the  landownen'  applications. 
The  agency  has  even  failed  to  advise  landownen  of 
potential  exposures  under  other  laws.  For  oomple, 
it  has  urged  some  of  the  largest  domestic  timber  pro- 
ducen  to  prepare  joint  habitat  conservation  plaru  for 
the  Northern  Sponed  Owl  without  ever  cautioning 
them  that  negotiation  of  such  plans  coukl  place  the 
companies  in  violation  of  the  Nation's  anti-ttust  l«ws. 

The  direction  chosen  by  the  Fish  and  Wildlife 
Service  for  fiiture  habitat  conservation  planning  is 
making  the  process  even  less  arrfible.  The  agency 


now  encourages  preparation  of  platu  covering  wide 
areas  involviiig  many  landownen  and  multiple 
species,  including  species  that  have  not  even  been 
luted.  This  m^-planning  can  only  lead  to  greater 
ecpense  and  time  with  (e*/a  permits  issued. 

The  other  method  of  obtaining  relief,  established  in 
a  1978  ameitdment,  is  to  apply  for  an  etemption, 
with  mitigation  and  enhancement  measures,  from  a 
cabina-levd  Endangered  Species  Committee.  The 
eumption  may  be  granted  only  if,  among  other 
thin^  at  least  five  of  the  7-member  Committee  find 
that  the  benefia  deatiy  outweigh  the  alternatives, 
the  public  interest  is  served,  the  action  has  regional  or 
national  significance  and  no  irreversible  or  irretriev- 
able conunitmenB  have  been  made.  The  applicant 
must  pay  for  all  the  mitigation  and  enhancement 
measures  imposed  by  the  Comminee  as  a  condition 
of  the  otemption.  This  method,  however,  has  never 
woricsd  as  intended  because  of  the  impassable 
prtxedural  roadblocks  ereaed  by  the  Ao.  The 
Comminee  has  only  deliberated  to  conclusion  twice 
aixl,  on  both  occasions,  the  Congress  had  to  pass 
reauthorization  Aa  amendments  to  waive  obstruarve 
procedural  lequiremeno  and  simply  order  the 
Committee  to  convene. 

In  short,  whatever  hope  Congress  entertained  for  the 
incidental  take  permit  and  Endangered  Species 
Comminee  procenes,  both  have  failed.  Both  are  out 
of  reach  of  all  but  the  very  fewest  landownen  and 
developen  who  poasess  virtually  limidess  resources 
and  patience  to  endure  the  application  and  review 
procea  as  well  as  implemenution  of  the  mitigation 
recjuiremenis. 


<II.  CONCLUSION 


If  this  troubled  law  is  to  be  effixtive  atxl  to  earn  the 
renewed  support  of  the  American  people,  it  must  be 
amended  to  remedy  the  problems  diwased  here. 
The  amendmenB  ptocen  must  occur  prompdy  with 
the  Aa's  sxth  reHnhontadon. 


MARCH  9,  1992 
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LETTERS  FROM  MEMBERS 


(The  following  letter  was  brought  to  our  attention  by  an  observant 
TWA  member,  and  is  reprinted  here  by  the  permission  of  its  author, 
Howard  L.  Burris,  Jr.  It  was  sent  to  a  long  list  of  government  and 
congressional  figures,  including  the  President  and  the  Secretary  of 
the  Interior,    and  the  entire  Texas  Congressional   delegation,) 

Dear  Sir  (or  Madam) : 

I  felt  compelled  to  write  you  about  my  experience  with  an 
application  of  the  Endangered  Species  Act  in  the  hope  that  my  story 
might  sensitize  you  to  a  problem  faced  by  a  growing  number  of 
Americans.  Please  know  that  I  believe  fervently  that  endangered 
species  should  be  protected.  But  at  the  same  time  I  feel  that  this 
well  meaning  legislation  can  cause  great  harm,  which  I  trust  is  not 
its  intent. 

Let  me  immediately  say  that  I  am  not  writing  to  ask  for  a  staff 
review  of  my  circumstances.  The  last  thing  this  citizen  needs  is 
yet  another  expository  on  the  administrative  or  legal  mechanics  of 
the  Endangered  Species  Act.  I  have  spent  the  last  three  years 
writing  every  relevant  agency  and  federal  official.  I  have 
received  too  many  explanations  of  why  the  action  taken  here  was 
technically  correct,  and  I  am  quite  confident  that  there  was 
compliance  with  the  letter  of  the  law.  I  am  concerned  about  the 
righteousness,  not  the  technicalities,  of  that  law. 

Consider  my  case.  The  subject  980-acre  property  was  purchased  in 
1946  by  my  grandfather,  Beauford  Jester,  Governor  of  Texas  1946- 
1949.  After  it  passed  to  me  it  was  clear  that  the  land  would 
become  legally  incorporated  into  the  city.  By  1976,  as  annual 
property  tax  bills  became  burdensome,  some  decision  needed  to  be 
made. 

Ironically,  I  had  informally  enquired  if  any  conservation  group 
might  be  interested  in  acquiring  the  land,  but  there  were  none. 
The  Audubon  Society  indicated  they  would  accept  a  gift,  but  they 
contended  at  the  time  that  there  was  little  value  to  it  as  wildlife 
habitat,  as  there  were  millions  of  acres  of  identical  ecosystem 
beyond  the  city  limits.  They  indicated  that  the  cause  of 
conservation  might  be  best  served  if  in  time  they,  or  perhaps 
another  group,  could  have  the  land  to  sell  and  to  apply  the 
proceeds  to  the  acquisition  of  comparatively  more  valuable  habitat 
elsewhere. 

Developing  the  land  into  home  sites  personally  seemed,  then,  to  be 
a  logical  alternative  to  consider.  Austin's  city  planners  agreed 
with  the  subdivision  proposal,  as  that  land  use  conformed  to  many 
adjacent  tracts.  So,  starting  in  1978,  I  invested  all  of  my 
savings  as  well  as  borrowed  money  to  begin  to  build  the  necessary 
infrastructure.  Even  during  the  Texas  real  estate  crisis  the 
project  enjoyed  considerable  success,  steadily  selling  home  sites 
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every  year. 

More  than  ten  years  later  I  was  suddenly  confronted  with  a  federal 
injunction  from  proceeding  with  any  further  activity  because  of  the 
threat  to  endangered  species.  To  that  date  the  issue  of  endangered 
species  had  never  been  once  broached  by  any  authority — local  or 
federal.  I  explored  legal  solutions  and  examined  the 
administrative  remedies  theoretically  available  to  me.  In  the 
process  my  finances  were  exhausted,  and  eventually  I  lost  almost 
all  of  the  remaining  land  in  a  foreclosure  proceeding.  I  did  not 
lose  the  memories  of  officials  Ifunely  suggesting  that  I  just  needed 
to  be  patient. 

Just  prior  to  the  foreclosure  in  March  1992,  legitimate 
conservation  groups  had  called  to  enquire  if  they  could  acquire  the 
remainder  of  the  tract,  but  they  also  indicated  they  wanted  only  to 
pay  ranch  land  prices.  They  indicated  they  could  not  afford  to 
recognize  the  value  of  improvements  which  I  had  been  making  over 
the  preceding  fourteen  years.  Less  legitimate  elements  of  the 
conservation  community  called  me  anonymously,  threatening  to  burn 
down  my  house  for  my  "wanton  destruction"  of  valuable  habitat. 

I  might  note  that  in  1991  I  had  applied  for  —  and  received  — 
partial  relief  for  some  acreage  under  an  administrative  remedy  of 
the  Endangered  Species  Act .  But  in  the  opinion  of  my  bank  it  was 
too  little,  too  late.  The  lender  foreclosed  on  the  majority  of  the 
remaining  acreage  and  sold  the  released  tract  to  a  third  party,  who 
of  course  did  not  have  to  invest  in  infrastructure  improvements . 
I  had  already  installed  and  paid  for  those  in  the  preceding  years 
with  my  resources. 

The  outcome  broke  my  heart,  but  I  had  to  try  to  make  some  sense  of 
the  experience.  I  know  that  this  and  other  actions  to  stop  habitat 
destruction  are  part  of  a  popular  mandate,  which  I  support,  to  err 
on  the  side  of  any  endangered  species.  I  even  accept  that  the 
matter  of  property  rights  needs  to  be  resolved  "later."  But  in 
resolving  those  rights  too  much  "later"  there  can  be  no  possible 
justice  for  any  effected  party.  Deferring  action  indefinitely 
absolutely  guarantees  the  absence  of  fair  treatment. 

If  one  considers  the  issue  from  an  historical  viewpoint,  developing 
private  land  into  home  sites  —  especially  when  that  utility  is 
entirely  consistent  with  adjacent  uses  —  is  not  some  moral 
parallel  to,  say,  slavery.  Neither  the  ownership  nor  the 
development  of  land  is  a  wrong  per  se,  which  ought  to  obviate  our 
fundamental  rights  as  Americans .  Development  is  a  wrong  after  a 
determination  is  made  that  there  is  present  risk  to  an  endangered 
species  or  an  archeological  site.  But  it  is  difficult  to 
understand  how  rights  related  to  real  property  can  equitably  be 
excluded  from  Constitutional  guarantees  when  no  determination 
whatsoever  that  a  species  might  be  prejudiced  was  made  before 
development  occurred. 

Any  of  us  who  trust  and  believe  in  the  American  system  accept  our 
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government's  demands  of  us,  and  at  times  those  demands  are 
difficult.  When  asked,  we  agree  to  pay  taxes  when  we  would  rather 
not.  We  will  even  agree  to  have  our  children  sent  to  war  when  we 
would  rather  see  them  out  of  harm's  way.  But  we  make  those 
sacrifices  with  an  abiding  faith  that  all  of  these  demands  are  fair 
and  shared  by  all  citizens.  Our  collective  enthusiasms  and 
passions  might  ebb  and  flow,  but  at  the  heart  of  our  faith  in  this 
country  is  the  overriding  belief  that  individual  rights  —  among 
them  individual  property  rights  —  are  the  transcendent 
consideration . 

In  1942,  for  example,  any  of  us  could  probably  have  appreciated  the 
national  security  imperative  in  seeking  out  suspected  Japanese 
spies  in  America.  In  the  1950 's  we  could  probably  have 
enthusiastically  supported  the  vigorous  investigation  of  potential 
Communist  infiltrators  in  government  and  other  aspects  of  American 
life.  But  I  would  hope  that  upon  reflection  most  of  us  beceune 
uncomfortable  with  the  wholesale  destruction  of  careers  and  private 
lives  that  resulted  from  both  excesses  of  popular  enthusiasm. 

(Understand  that)  my  story  may  well  be  representative  of  another 
moment  in  our  history  when  a  well  meaning,  popular  idea  is 
harnessed  to  a  power  which  runs  roughly  and  remorselessly  over  us. 
Certainly  with  the  perspective  of  this  citizen  who  has  been  ruined 
by  this  particular  law,  it  is  very  clear  that  our  exuberance  has 
created  anew  the  potential  for  such  excess.  Many  of  us  are  being 
harmed  irreparedily.  Many  will  never  recover.  And  I  submit  to  you 
that  all  departures  from  our  core  value  system  —  no  matter  how 
critical  those  issues  might  appear  at  the  time  —  come  to  seem  like 
pitiful  excuses  to  allow  government  to  beggar  any  one  of  us. 

I  eun  told  that  some  day  a  regional  habitat  conservation  plan  (HCP) 
will  be  crafted  here  in  Austin  which  will  allow  acreage  to  be 
released  for  a  fee  or  perhaps  purchased  at  fair  market  value  for  a 
wildlife  preserve.  Certainly,  the  HCP  process  could  be  a  great 
facilitator  which  could  serve  the  interest  of  both  conservation  and 
private  landowners,  but  it  does  not  do  that.  It  is  simply  too 
balky  and  inefficient.  It  breaks  the  will  and  the  pocketbooks  of 
citizens  waiting  for  resolution,  which  I  trust  was  not  the  intent 
of  the  law. 

For  the  last  three  years  I  have  awaited  trial  for  my  financial 
life.  I  committed  no  crime,  but  although  I  was  consigned  to 
financial  jail,  I  never  received  a  trial  or  a  sentence.  The  law 
and  apparently  the  system  were  both  totally  indifferent  to  my 
position  or  the  outcome.  I  could  only  watch  my  financial 
condition,  fourteen  years  of  work,  and  almost  fifty  years  of  family 
ownership  wither  waiting  for  some  decision  which  even  now  is  still 
not  in  sight . 

The  small  measure  of  advice  I  might  have  the  temerity  to  commend  to 
you  would  be  to  suggest  that  some  effective  mechanism  be  developed 
to  expedite  the  HCP  process.  All  of  us  do  understand  the  need  for 
patience  and  caution  in  the  design  of  tractable  wildlife  hetbitat. 
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But  please  tiy  to  see  that  many  of  us,  who  do  want  to  comply  with 
the  letter  and  spirit  of  the  law,  cannot  survive  indefinitely  while 
various  branches  of  government  cast  about  for  solutions,  ideas  or 
financing  with  no  sense  of  dispatch  and  no  deadlines  such  as  the 
ones  with  which  we  must  still  contend  to  retain  title. 

Second,  I  would  urge  the  federal  government  to  consider  loaning 
money  through  the  Land  and  Water  Conservation  Fund  to  local  HCP's 
for  the  acquisition  of  critical  habitat.  This  could  provide  some 
interim  relief  to  some  land  owners.  Those  loans  could  eventually 
be  returned  with  interest  to  the  government  through  the  imposition 
of  local  user  fees.  Such  an  initiative  would  provide  relief  to 
affected  property  owners  who  now  only  see  that  the  government  has 
an  appetite  for  the  utility  of  property — but  not  for  any  of  the 
financial  burdens  of  ownership. 

If  the  federal  government  cannot  afford  even  to  loan  money  for  the 
acquisition  of  land  critical  to  endangered  wildlife,  one  might 
conclude  that  the  matter  cannot  be  much  of  a  priority  for  the 
community.  Alternatively,  one  might  more  cogently  argue  that 
deferring  the  cost  indefinitely  is  convenient,  and  far  less 
expensive,  for  the  community  at  large  than  sharing  in  the  cost  of 
maintaining  or  holding  land,  as  the  individual  owner  must  to  retain 
title.  That  course  of  (in) action  is  dishonorable  and  unworthy  to 
say  the  least. 

This  endless  delay  serves  no  one.  Certainly  the  federal  government 
with  its  considerable  powers  can  insist  on  stasis.  But  the 
government  only  does  so  at  the  expense  of  the  private  individual, 
who  is  not  better  prepared  to  finance  this — or  any  other — public 
purpose  than  the  federal  Treasury.  When  the  value  of  private 
property  is  indefinitely  impounded  by  government,  individuals, 
innocent  of  any  crime  or  transgression,  do  suffer. 

If  there  is  a  moral  lesson  in  this,  it  is  that  the  power  to  do 
something  must  be  distinguished  from  the  right  to  do  it.  The 
federal  government  filled  with  the  vigor  of  a  public  mandate  to 
preserve  endangered  species  has  afforded  itself  the  power  to  force 
private  citizens  to  put  their  affairs  and  their  lives  on 
"indefinite  hold"  while  their  futures,  held  in  the  vise-like  power 
of  government,  slowly  die. 

Even  if  a  private  citizen  can  manage  to  survive  that — and  many  of 
us  cannot — it  is  not  at  all  clear  to  this  citizen  that  such  power 
is  fundamentally  right. 

Sincerely, 

Howard  L.  Burris,  Jr. 
Austin 

(As  of  press  time,  Mr.  Burris  had  received  a  total  of  four 
responses  to  his  131  (our  count)  mid-February  letters.  Quoting, 
"One,  from  Sen.  Bill  Bradley  allowed  that  the  Senator  was  'highly 
concerned     with     the     environment.'  Texas     Cong.     Armey,      Cong. 

Laughlin,  and  Texas  Sen.  Phil  Gramm,  however,  did  address  the 
problem  described  in   the  letter  in   a  sympathetic  manner, " 


147 


In  granting  permission  to  reprint,  Mr.  Burris  goes  on  to  say,  "I 
hope  your  readers  find  this  letter  somewhat  interesting.  I  will  be 
most  interested  in  any  feedback,  as  I  am  contemplating  writing  a 
newsletter  for  property  owners  on  this  subject."  Letters  to  Mr. 
Burris  may  be  directed  to  98  San  Jacinto  Blvd.,  Suite  350,  Austin, 
TX      78701.) 

-*- 
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Landovmer  Incentives  for  Maintaining 
and  Developing  Wildlife  Habitat 

Texas  biologists  who  have  experience  in  dealing  with  landowners  in 
the  management  of  game  species  over  the  past  two  decades  realize 
that  cooperation  from  private  landowners  in  developing  or 
maintaining  habitat  for  wildlife  is  based  on  several  factors.  Three 
of  these  considerations  are  discussed  below. 

1)  The  landowner's  individual  interest  in  wildlife. 

A  rural  Texas  landowner's  interest  in  wildlife  usually  stems  from 
the  fact  that  he/she  grew  up  in  a  rural  setting  where  hunting  and 
fishing  were  major  sources  of  both  recreation  and  table  fare. 
Smaller  species  such  as  songbirds  and  wildf lowers  were  observed  and 
enjoyed  but  otherwise  taken  for  granted  because  of  their  abundance 
and  accessibility.  By  and  large,  this  is  still  true. 

The  demographics  of  the  Texas  landowner  have  changed  considerably 
in  the  last  twenty-five  years.  Much  of  rural  Texas  is  now  owned  by 
relatively  affluent  urban  and  suburban  dwellers  who  either  no 
longer  reside  on  the  land  and  lease  it  to  others  or  who  have 
purchased  land  for  recreational  or  quality  of  life  pursuits.  Often 
these  people  have  an  interest  in  more  forms  of  wildlife  besides 
game  species,  but  do  not  have  the  direct  knowledge  borne  of 
observation  and  familiarity. 

2)  The  landowner's  pocketbook. 

Affluent  landowners  often  invest  considerable  resources  into 
wildlife  related  projects  if  they  can  realize  some  recreational 
benefits  in  the  process.  Desire  for  increased  fishing  and  hunting 
opportunities  generally  drive  these  projects.  Many  non-gaune  species 
are  favorably  impacted  by  these  habitat  improvements.  It  is 
ridiculous  to  assert,  as  some  have,  that  habitat  manipulations  for 
game  species  such  as  deer  and  quail  benefit  only  those  game 
species.  Every  species  that  fits  into  the  same  successional  and 
habitat  niche  as  these  two  creatures  will  benefit.  Those  that  think 
otherwise  are  the  same  people  who  want  to  use  a  single  species 
approach  to  endangered  species  restoration  instead  of  a  more 
holistic  ecosystem  approach. 

Not  all  landowners  have  money  for  such  projects.  There  is  a  growing 
number  of  small  acreage  recreational  lando%mers  who  own  10,  20  or 
50  acres  who  are  struggling  to  make  their  land  payments  and  pay 
property  taxes,  much  less  to  mzJce  habitat  improvements.  Too  often, 
open  space  agricultural  tax  exemptions  for  these  properties  are 
based  on  antiquated  or  inflated  livestock  stocking  rates. 
Frequently,  this  contributes  to  overstocking  or  conversion  of 
native  pasture  to  fertilizer/herbicide  dependent  hay  production  in 
order  to  satisfy  unrealistic  tax  criteria,  thus  eliminating 
wildlife  habitat.  Texas  attempted  to  address  this  problem  with  the 
passage  of  H.B.  1298  in  1991.  This  legislation  authorizes  wildlife 
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management  practices  as  a  legitimate  agricultural  use.  Although, 
the  law  has  been  effectively  demolished  by  constitutional 
challenges,  the  idea  remains  viable. 

3)  Wildlife  economics. 

Millions  of  acres  of  excellent  wildlife  habitat  in  Texas  are  being 
preserved  by  the  favorable  economics  of  selling  access  for  hunting 
and  fishing  privileges.  Here  it  not  for  the  tremendous  demand  for 
this  type  of  activity,  much  of  this  habitat  would  have  succumbed  to 
the  bulldozer  long  ago.  Here  again,  large  tracts  of  important 
habitat  are  being  held  intact  because  hunting/ fishing  is  a 
lucrative  enterprise  that  is  compatible  with  other  more  traditional 
land  uses  and  helps  pay  those  high  property  taxes! 

What  is  Needed 

We  need  a  shift  in  thinking  away  from  the  idea  that  incentives  need 
to  be  provided  to  develop  and  maintain  habitat  •pecifically  for 
endangered  apecies.  What  needs  to  be  done  is  to  provide  landowner 
incentives  to  develop  and  maintain  WZLOLIFB  habitat,  period. 
Concern  only  with  endangered  species  takes  us  right  back  to  the 
single  species  approach  that  has  proven  so  ineffective. 

By  developing,  enhancing,  and  maintaining  existing  quality  wildlife 
habitats  we  keep  other  species  from  declining  and  being  placed  on 
the  endangered  list  as  well  as  providing  for  those  already  on  the 
list.  This  is  a  lot  like  fire  prevention  and  auto  safety;  a  pro- 
active effort  can  save  many  species  and  save  our  nation  large 
amounts  of  money! 

Much  has  been  said  about  landowner  incentives  for  developing 
habitat,  but  little  about  keeping  existing  habitat  intact.  The 
federal  inheritance  tax  is  probably  responsible  for  the 
fragmentation  of  more  habitat  than  all  the  developers  in  Texas. 
This  tax  makes  it  necessary  for  heirs  to  sell  the  land  for 
development  because  most  families  don't  have  the  tremendous  amounts 
of  cash  necessary  to  cover  current  inheritemce  taxes  and  must  sell 
land  to  finance  holding  on  to  the  rest  of  it.  In  Texas,  we  have 
seen  thousands  of  ranches  comprising  millions  of  acres  of  habitat 
broken  up  and  sold  in  this  manner.  Wildlife  inevitably  suffers,  not 
to  mention  the  impact  on  ranching  families  that  are  left  with  a 
unit  of  land  that  is  no  longer  economically  viable  and  that  is 
eventually  also  sold  off  as  10  and  20  acre  "ranchettes" . 

Substantial  inheritance  tax  relief  is  important  for  landowners  %rtio 
■aintain  large  tracts  of  existing  habitats  and  that  actively  manage 
their  property  in  a  manner  that  benefits  not  only  their  production 
(be  it  livestock,  forest  products,  or  crops) ,  but  also  their 
watershed  and  wildlife.  Such  a  system  must  recogniie  the 
compatibilitiea  between  agricultural  production  and  the  wildlife 
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resource  and  strive  for  active  management  to  enhance  and  create 
this  symbiosis.  Without  such  recognition,  (i.e.  using  a  non- 
management  or  purely  preservationist  approach) ,  such  a  program 
would  be  meaningless  and  worse  than  futile. 

Federal  Agricultural  Cost  Share 

Development  of  special  habitats  such  as  wetlands  restoration  and/or 
creation  could  and  should  also  qualify  for  inheritance  tax  relief. 
Here  again  reasonable  parameters  should  be  in  effect.  Livestock 
should  be  allowed  to  drink  the  water  impounded  by  these  wetlands, 
but  not  to  graze  or  trample  all  the  nesting  or  brood  cover  around 
it.  This  is  where  livestock  management  techniques  and  wildlife 
management  techniques  overlap  and  come  into  play.  Purists  who  feel 
that  every  foot  of  pond  edge  should  be  heavy  ungrazed  cover  ignore 
the  needs  of  shorebirds  such  as  stilts  and  sandpipers,  as  well  as 
those  of  the  producer.  Livestock  and  fencing  are  valuable  tools 
that  can  be  used  to  promote  maximum  diversity.  It  is  important  that 
management  criteria  should  be  realistic  lest  the  effort  be  futile. 

Criteria  for  such  a  program  should  be  developed  by  multi-lateral 
groups  at  the  state  and  regional  levels  with  special  attention  to 
the  inclusion  of  personnel  with  expertise  in  multiple  use  and 
hands-on  management.  There  will  be  no  room  for  "environmental 
elitism"  if  this  is  to  be  a  successful  effort. 

Additionally,  existing  federal  cost  share  programs  should  be 
expanded  to  include  practices  that  benefit  both  livestock  and 
wildlife  simultaneously.  Given  the  current  value  of  geuse  species, 
innovative  ranchers  have  already  used  federally-funded  water 
developments  to  benefit  wildlife  and  have  justified  the  water  lines 
and  storage  by  putting  in  a  cow  trough!  Why  not  »ak«  the  systea 
work  for  BOTH  as  part  of  the  cost-shar*  criteria? 

Brush  management  practices  that  benefit  ranchers  emd  create 
successional  levels  productive  for  black-capped  vireos  or 
prescribed  burns  that  enhance  forest  openings  for  red-cockaded 
woodpeckers,  while  controlling  uderstory,  are  real,  viable 
practices  that  can  directly  benefit  production  for  landowners  and 
wildlife.  All  of  this  can  be  operational  within  the  current 
framework  of  agricultural  cost  share  programs. 

Conservation  Reserve 

Allowing  carefully  managed  grazing  on  CRP  lands  to  provide 
landowner  income  and  reduce  government  payments  to  landowners  could 
actually  enhance  the  value  of  these  tracts  to  wildlife  while 
reducing  costs  of  the  progrzun.  Many  producers  on  the  Texas  High 
Plains  have  said  that  if  they  could  graze  these  tracts  while 
receiving  a  reduced  government  payment,  they  would  be  much  less 
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inclined  to  plow  them  again. 

Incentives  for  Private  Initiative 

In  order  to  best  provide  incentives  for  private  landowner 
initiative  it  is  absolutely  imperative  to  understand  that  all 
landowners  are  not  the  saae.  Landowners  whose  purpose  for  owning 
land  is  for  resale  and/or  development  are  in  nowhere  near  the  seune 
category  as  landowners  who  live  on  the  land  or  who  own  land  for 
quality  of  life  or  recreational  purposes.  Although  there  are 
different  levels  of  compatiblity  depending  on  intensity  of  use, 
agricultural  uses,  especially  ranching,  are  generally  much  more 
consistent  with  providing  wildlife  habitat  than  development  uses. 

We  must  make  the  immediate  distinction  that  rural  landowners  are 
already  the  current  providers  of  most  wildlife  habitat  in  Texas. 
Under  the  present  implementation,  private  efforts  "DON'T  COUNT" 
toward  recovery  of  a  species.  If  a  rancher  in  Travis  county  offers 
to  sign  an  agreement  with  the  U.S.  Fish  and  Wildlife  Service  to 
provide  management  of  his  10,000  acres  of  prime  warbler  habitat  in 
perpetuity  according  to  the  recovery  plan  to  benefit  the  species, 
it  would  be  of  no  significance  as  far  as  the  recovery  plan  is 
concerned.  The  Service  would  still  be  looking  for  the  same  40,000 
acres  to  purchase  for  a  refuge  before  the  offer  was  made. 

Private  efforts  are  not  recognized  as  part  of  the  equation.  Where 
does  the  Service  provide  evidence  that  their  land  management  is  so 
exemplary?  The  Aransas  National  Wildlife  Refuge  formerly  had 
Attwater's  prairie  chicken,  red  wolves,  and  nesting  bald  eagles 
under  a  private  ranching  regime.  Where  are  they  now?  Most  prairie 
chickens  and  nesting  Southern  Bald  Eagles  in  Texas  are  on  private 
land! 

By  the  same  token,  private  efforts  are  not  protected  from  legal 
action  by  environmental  groups.  If  that  rancher  signs  an  agreement 
with  USFWS  to  manage  his  ranch  for  himself  and  the  warblers  in 
perpetuity,  there  is  nothing  to  protect  that  rancher  from  frivolous 
lawsuit  from  some  environmental  group  that  disagrees  with  his 
stocking  rate,  his  fencing  pattern,  or  the  color  of  his  gate  on  the 
highway . 

If  my  efforts  don't  "count"  toward  species  recovery  and  if  the 
government  won't  protect  me  from  outside  suits  stemming  from  the 
fact  that  I  am  now  in  the  public  eye  because  of  my  efforts,  where 
is  the  incentive  to  help? 

If  the  implementation  used  positive  reinforcement  such  as: 

1)  Ensuring  that  sanctioned  private  recovery  efforts  count  toward 
recovery. 
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2)  Using  signed  management  agreements  that  protect  the  rural 
landowner  from  frivolous  lawsuits. 

3)  The  Service  employing  experienced  field  staff  who  know  how  to 
work  with  rural  landowners  and  actively  solicit  their  help  in 
managing  habitat  and  restoring  species. 

4)  The  Service  providing  state-wide  recognition  for  those 
landowners  who  particpate  in  the  program. 

5)  ASKING  those  rural  landowners  for  their  help!  Quit  trying  to 
force  them  to  do  or  not  do  things  and  simply  ask  them  to  get 
involved  and  let  them  know  what  they  can  do  to  help  and  not  just 
what  they  can't  do. 

There  would  then  be  a  true  incentive  for  the  landowner  to  be  an 
active  participant  in  the  process.  As  an  example,  eastern  wild 
turkeys,  long  extirpated  from  East  Texas,  are  being  rapidly 
restored  to  large  areas  using  a  very  similar  program.  Rural 
landowners  are  providing  the  habitat  and  with  local  townspeople, 
are  helping  to  raise  the  money!  Thank  goodness  the  Eastern  Wild 
Turkey  is  not  a  listed  species! 

These  are  but  a  few  of  the  positive  ways  that  landowners  and 
operators  could  be  provided  with  direct  and  indirect  incentives  to 
■anag*  for  wildlife  both  in  the  context  of  their  normal  operations 
through  current  cost-sharing  programs,  by  using  special  methods  to 
obtain  forms  of  tax  relief,  and  by  using  proven  common-sense,  time- 
tested  landowner  involvement  that  appeals  to  the  rural  landowner's 
sense  of  service  and  interest  in  nature  and  makes  him  part  of  the 
equation. 

What  We  Must  Do 

We  must  manage  habitats  and  not  species.  We  must  provide  the 
flexibility  in  the  Endangered  Species  Act  for  the  private  landowner 
to  perform  the  managment  necessary  to  benefit  himself  and  the 
species,  even  if  this  management  results  in  a  temporary  "take"  of 
habitat,  such  as  in  the  use  of  a  prescribed  burn.  We  must  provide 
sufficient  experienced,  knowledgable  personnel  familiar  with  hands- 
on  techniques  to  assist  landowners  in  planning  and  executing  this 
type  of  management  for  the  benefit  of  the  agricultural  enterprise 
and  ALL  the  wildlife  on  the  land.  We  must  recognize  that  management 
for  economic  viabilty  can  and  should  include  provisions  for 
wildlife  and  provide  the  necessary  incentives  to  make  that  a 
reality.  We  must  recognize  that  most  rural  land  use  is  compatible 
with  wildlife  when  proper  management  is  exercised. 
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Texas  has  been  successfully  managing  gaa«  species  using  this  very 
positive  approach  for  decades.  Given  understanding,  education,  the 
right  personnel,  flexibilty,  and  the  right  landowner  incentives, 
the  same  type  of  program  that  has  proven  so  successful  for  game 
species  can  prove  just  as  successful  for  non-game  and  endangered 
wildlife. 
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INEQUITIES  IN  PROCEDURES  AND 

STANDARDS  FOR  ENSURING  COMPLIANCE  OP 

FEDERAL  AND  NONFEDERAL  PROJECTS  WITH 

THE  ENDANGERED  SPECIES  ACT 


FEDERAL  PROJECTS 
Consultation  Under  ESA  $  7 
(Incidental  Take  Statement) 


PRIVATE.  STATE  t  LOCAL  PROJECTS 
Conservation  Plans  Under  ESA  S  10 
(Incidental  Take  Permit) 


STANDARDS 


Not  Likely  To  Jeopardize  The 
Continued  Existence  Of  The 
Entire  Speclea 


Not  Harm  Or  Harass  A 

Single  Member  Of  The  Species 


Not  Adversely  Modify 
Critical  Habitat 
Designated  Bv  Rule 


Not  Adversely  Modify 

Any  Habitat 

Identified  Without  A  Rule 


PURATION 


FWS  Must  Decide 
In  90  Days 


No  Time  Limit  For 
FWS  To  Decide  — 
Typically,  1-S  Years 


COST 


Little  Cost  Beyond 
Normal  Expenses 
Required  By  NEPA  And 
Other  Eny'l  Laws 


Steep  Costs.  Typically 
in  $100, 000 '8,  To  Both 
Prepare  And  Implement  The 
Conservation  Plans 


FREOWSNCr 


Compliance  Certified  Through 
Consultation  7.600-t-  Tines 
Each  Tear 


Compliance  Certified  Through 
Permit  Issuance  IZ   Times 
In  A  P??g<jg 


-  34  - 
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VISIBILITT 


Process  Is  Closed; 

No  Hearing 

No  Public  Participation 


Process  Is  Open; 
Public  Hearing  Must  Be  Held; 
Environmentalists  And  Public 
Officials  May  Be  Invited  To 
Join  Steering  Committees  To 
Review  And  Revise  Private 
Landowners'  Plans 


^UtTI-TROST  LAifS 


Anti-Trust  Laws 
pp  HQt  ApptY 


Anti-Trust  Laws  Do  AppIv; 
No  Immunity  Even  With 
Issuance  Of  The  Permit 


frrvKPTTON 


Exemption  Procedure  Is 
Available  Through 
Application  To  Endangered 
Species  Committee 


Exemption  Procedure  Is 
Not  Available 


pKOPERTT  RIGHTS 


Property  Rights  Are 

Not  Affected  When  FWS  Falls 

To  Issue  The  Statement 


Property  Rights  May  Be 
Lost  When  FWS  Denies  The 
Permit 


-  35  - 
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ALONG  THE  BACK  SENDERO 


B\  David  K  Longford 

OK  Now  iis  my  turn  to  comment  on 
ihe  Endangered  Species  Aci  La^i 
month  Bill  Morrill  and  Larr>  Weishuhn 
devoted  their  columns  to  this  subject  And. 
both  were  very  enlightening.  And  percep- 
tive 

Let  me  begm  by  reminding  everyone  who 
we  are-  We  are  hunters,  landowners,  educa- 
tors, biologists,  wildlife  managers,  fishers, 
rrsearchers.  etc.  and  concerned  citizens  We 
place  a  high  (or  the  highest  in  many  cases) 
pnonly  on  managing  the  lands  we  own. 
control,  lease  or  consult  on  for  the  benefit  of 
wildlife.  In  many  cases,  nothing  is  done 
without  considenng  the  ramificolions  to 
wildlife  first  and  foremost 

We  are  also  tlie  ones  who  put  our  money 
and  our  time  and  our  efforts  where  our  nxHiths 
are  We  supponed.  wholeheartedly .  H  B 
1298-  which  extends  the  ag  exemption  to 
using  land  for  wildlife  management.  We 
also  buy  hunting  and  fishing  licenses  w  ith  so 
man\  stamps  on  them  that  you  can  barely 
read  whose  hcense  ii  is.  ^^  e  also  donate  to 
other  wildlife-related  causes  and  organiza- 
tions. And.  most  ofusha\e  so  many  conser- 
\ation  pnnis  thai  we  could  open  a  galler\ 

Furthermore,  lei  me  remind  everyone  thai 
our  name  is  the  Texas  Wildlife  Association 
We  are nol  the  Texas  Extinction  Association 
nor  the  Texa^  Bullseye  Association  %e 
ain't  Bubbas  for  Bigger  Bullets 

N^e  basically  ha\e  no  problem  with  the 
yjini  of  the  ESA,  We  feel  that  we  should 
protect  endangered  species  and  their  ecosy  ■*- 
lems  We  should  nci  be  responsible  for 
causing  species  that  took  eons  and  cons  to 
exolve  lo  disappear — forever.  We  beliexe 
that  if  through  fate  or  fonune.  you  find 
yourself  blessed  with  defending  an  endan- 
gered species  of  plant  or  animal — then  you 
have  an  obligation  to  mankind  to  be  the  best 
steward  you  can  be  If  some  plant  or  animal 
draws  a  tine  in  the  sand,  we  should  be  on  its 
side  in  the  fight 

Fine-  So  whais  the  problem''  The  prob- 
lem is  thai  what  should  be  happening  isn  i 
The  Endangered  Species  Act  is  being  used 
by  some  people  and  by  some  organizations 
to  promote  their  own  limited  agendas  Lei  s 
explore  some  of  these  abuses 

First,  some  folks  are  using  the  ESA  to  stop 
projects  that  thev  don't  hke  I'll  grant  that 
some  might  need  to  be  slopped  But  should 
a  radical  minority  use  the  ESA  to  stop  a 
cross-fencing  plan'*    Should  someone  be 


Reprinted  from  the  August.  1991  Uxm  WUdUH* 


allowed  to  stop  you  from  building  a  bass- 
fishing  lake  (or  pond  or  tank)  on  your  hunt- 
ing lease''  Should  they  be  allowed  to  keep 
you  from  cleanng  a  piece  of  brush  to  estab- 
lish a  food-plot  for  wildlife''  \^'hai  if  you 
couldn't  build  a  house  w  here  you  w  anted  to'' 
Or  a  bam''  Or.  if  your  kids  couldn't  build  a 
house  on  iheir  own  property''  Should  the 
ESA  be  used  to  stop  these  kinds  of  projects .' 
Some  tough  questions. 

The  second  problem  T^'A  has  with  the 
ESA  IS  that  It's  being  used  by  those  same 
uninformed  to  stop  acuvities  they  don ' t  like 
Shouldafew  of  the  naive  be  allowed  to  stop 
you  from  raising  and  grazing  canle  on  your 
ranch''  Should  someone  who  lives  in  Hous- 
ton <x  Dallas  (or  Ausun  or  Washington  D  C  ) 
be  able  to  force  you  to  stop  running  sheep 
and/or  goats  on  a  ranch  in  the  Hill  Country 
where  the\'\e  been  run  since  your  great- 
great  grandfather  staned  doing  that  in  the 
1870's'' 

Is  it  nghi  thai  the  ESA  is  being  used  to  siop 
research  projects'*  \\  hat  about  stopping 
recreational  acinities'  Should  the  anti- 
hunting  minont>  be  allowed  to  use  the  ESA 
to  stop  hunting''  Not  just  stopping  the  burn- 
ing of  specific,  endangered  species  but  in 
stopping  hunting  in  generaP  More  tough 
questions-  But  the  act  i^  being  used  tu  stop 
these  sorts  of  acin  iiies 

All  this  leads  to  the  final  problem  T^' \ 
has  with  the  ESA  lAt  least  that  Id  like  to 
discuss  in  this  article  )  And  it  s  the  most 
senous  The  act  is  being  used  as  a  licd 
acquisition  tool    Here's  how  that  works 

Let  s  assume  that  you  own  some  land  and 
that  in  order  lo  meet  the  fmancial  obiligaiKin-> 
associated  with  that  land — you  run  a  few 
cows,  lease  the  hunting  nghis  and  charge  a 
reasonable  duil>  rate  to  fish  in  your  tank 
Maybe  you  li\e  on  that  income  and  maybe 
you  don't  But  you  need  ii.  at  least,  to  pa> 
taxes,  insurance,  maintenance,  and  repairs 
to  roadt  s ).  fencei  s ).  bamt  s ».  pern  s  i.  etc  .  etc 

Then  comes  the  discovery  and  listing  of 
endangered  species  in  the  next  count)  thai 
require  the  same  type  of  habitat  you  ha\  e  for 
that  species  to  sur\  ive  ( Remember  back  at 
the  first  when  we  discussed  how  most  of  us 
w  ould  want  to  help'*  i  Next  thing  you  know . 
though,  hunting  is  restricted  or  stopped 
complete!)  Then  grazing  by  livestock  is 
banried.  Now  how  much  is  the  land  worth'' 
>^'hat  if  you  ha\e  a  note  on  it''  Tell  your 
banker  thai  endangered  species  are  bank- 
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rxipiing  you. 

The  mere  discov- 
ery of  endangered  I 
species  has  devalued  | 
your  land  by  poten- 
tially limiting  the  I 
activities  in  which 
you  can  engage  and/or  the  scope  of  projects 
you  can  undertake.  Along  comes  a  "conser- 
vation" organization  and  offers  to  buy  you 
out  of  y  our  misery  at  the  now  -deflated  v  alue. 
So  you  reluctantly  agree  to  sell  Then  a 
group  of  "investors"  buys  out  the  "conserva- 
tion" group  at  a  profit  so  the\  can  offer  the 
same  good  deal  to  your  neighbor  Next  a 
government  entity  condemns  the  land  as 
critical  habitat  and  buys  out  the  investors." 
also  at  a  tid\  little  profit 

At  that  time  ihe\  raise  fiur  taxes  to  b\  your 
land.  Of  course,  that  takes  it  out  of  the  tax 
base,  thereby  forcing  an  additional  tax  in- 
crease Then.  finalK.  there's  a  neat,  new, 
go\  emmeni-ow  ned  piece  of  land  that  needs 
a  supenniendent.  rangers,  secretanes.  secu- 
nt\.  trucks,  computers.  lanitors.  etc.  which 
creates  another  bump  in  our  taxes 

Amazing-  isn't  it''  Endangered  species 
ha\e  just  been  convened  into  government 
holdings  Endangered  species  means  limit- 
ing activities  and  devaluing  land  so  it  can 
end  up  in  government  hands  from  unw  illing 
sellers  And.  w  g  ^11  pay  for  this  little  sleight- 
of-hand  at  every  step  of  the  way  through 
increased  taxes. 

Moreover,  all  this  comes  fr(»m  a  govern- 
ment thai  wants  to  spend  hundred*-  of  mil- 
lions of  dollars  in  Travis  Countv  to  "protect" 
the  same  bird  they  kill  in  their  fruii-fly  eradi- 
cation assistance  program  in  Guatemala  The 
verv  same  govemmeni  that  telK  vou  to  cut 
cedar  in  its  erosion-control  program  and 
then  throw  s  you  in  jail  for  doing  so  because 
cedar  is  critical  habitat  for  the  aforemen- 
tioned bird 

What  does  all  this  hav  e  to  do  w  ith  sav  inc 
something  from 
becoming  ex- 
tuxi''  Very  darrui 
little  The  En- 
dangered Spe- 
cies Act  IS  being 
misused  by  the 
misguided  few  in 
ways  that  have 
little  or  nothing 
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to  do  with  saving  anything  Those  species 
that  need  help  don't  get  it  In  most  cases,  the 
cntiers  end  up  catching  all  the  blame  and 
wind  up  at  the  bottom  of  the  pnonty  list 

An  endangered  creature  would  have  no 
stronger alliesthanmv  familv  andfnends  If 
some  plant  or  animal  chose  our  land  as  its 
last  stronghold — we'dgotoihe  walldefend- 
mg  and  nununng  it  until  \^e  won    But.  we 


ain't  gonna  do  that  if  we're  forced  to  sell  the 
land  at  an  unfair  pnce  and  suffer  tax  increase 
after  tax  increase 

Well.  I  ought  to  start  my  rounds  on  the 
back  sendero  I  need  to  feed  my  three- 
headed  skunks  One  of  the  females  ("Mollv' I 
IS  showing  signs  and  I  want  to  make  sure 
those  young  uns  come  into  the  w  orld  w  ith- 
out  complications  i  "Breech"  means  some- 
thing entirelv  different  with  these  animals  i 


1  should  probably  also  go  bv  and  make  sure 
the  deer  arent  eating  too  much  of  the  fucia 
slime  that  grows  on  the  southeast  shoreline 
of  the  big  tank.  It  makes  'cm  a  little  cra^y 
I've  thought  about  showing  ihe  skunks  and 
the  slime  to  mv  friends  But.  mavbe  Id  be 
better  off  keeping  this  to  mv  self  And.  right 
now  at  least,  so  will  the  cntters 
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ALONG  THE  BACK  SENDERO 

David  K.  Longford 

Cll,  it  has  nowbegun.Thtevenls     ^^■^^^^^^^^^^■■■'"^^^" 
surrounding  the  re-authorization  of  the  En- 
dangered Species  Act  of  1973  are  gearing 
up.  Joy  to  the  world. 

Some  of  the  fu^t  Congressional  hearings 
are  scheduled  for  San  Marcos  and  San  Anto- 
nio on  July  6.  1993.  No  one  bothered  to 
"officially"  notify  your  Texas  Wildlife  As- 
sociation. Nobody  "officially"  asked  me 
personally,  either.  How  'bout  you?  Did  you 
get  your  invitation  to  testify?  Did  you  see 
anything  in  your  newspaper?  TV?  Radio? 
Anything  fishy  here?  Read  on. 

I  decided  to  check  out  the  tip  I'd  received — 
hot  off  the  rumor  wire — concerning  these 
then-supposed  hearings.  It  seemed  logical 
that  the  experiences  of  the  controllers  of 
most  of  the  wildlife  habitat  inTexas  (through 
outright  ownership,  leasing,  educating,  re- 
searching and/or  consulting)  would  be  highly 
sought-after  information.  Those  with  the 
most  "hands-on"  expertise  in  actually  pro- 
viding for  and  nurturing  habitat  for  wild- 
life— endangered  or  not — would  make  valu- 
able resource  witnesses  for  these  honorable 
■'•cision-makers.  Silly  me  for  having  such 

lughts. 

Several  phone  calls  to  several  staffs  of  the 
U.S.  Congresspersons  potentially  involved 
in  the  hearings  revealed  that  they  didn't 
know  anything  about  any  such  hearings, 
either.  Or.  if  they  did — they  weren't  talking. 
They  had  their  story  and  they  were  slickin'  to 
it.  Finally,  after  about  a  week  or  so  of  snifTmg 
around,  I  found  someone  both  knowledge- 
able and  helpful. 

Linda  Collinsworlh.  of  U.S.  Congressman 
Greg  Laughlin's  ofTice,  assured  me  that  our 
request  to  be  involved  would  be  given  con- 
sideration. BUT  (. .  .get  ready  . . .)  that  they 
already  had  so  many  groups  scheduled  to 
testify  thai  she  doubted  there  would  be  time 
for  your  TWA.  Excuse  me?  No  one  knew 
anything  about  anything,  but  the  dance  cards 
were  already  full? 

She  suggested  I  write  a  letter  to  Congress- 
man Laughlin  so  we  could  be  put  on  the  list 
of  those  still  wishing  to  testify.  Excuse  me 
again?  While  the  others'  stories  were  that 
the  airport  had  yet  to  be  built — now  there's 
already  a  full  plane  and  a  standby  list? 

o  my  next  chore  was  to  Tind  out  who  the 
•acky  ticketholders  were. 

At  least  this  was  somewhat  easier  than 
ferreting  out  details  of  the  episodes  them- 
selves. 


K\ 
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Update!  Due  to  the  efforts  of  U.S. 
Congressman  Greg  Laughlin,  D- 
West  Columbia,  your  TWA  has  been 
added  to  the  list  of  testifiers.  Please 
help  extend  our  thanks  to  Congress- 
man Laughlin. 

Christine  Ritter,  also  of  Congressman 
Laughlin's  staff,  provided  the  identities  of 
the  nine  testifiers  at  the  San  Mareos  hearing. 
They  are  .  .  .the  envelope,  please:  a 
homebuilder,  someone  from  the  Victoria 
Chamber  of  Commerce,  a  Williamson 
County  official,  a  shrimper,  a  cattleman,  two 
Sierra  Clubbers  and  two  Audubonen.  (I 
promise  I'm  not  making  any  of  this  up.)  The 
participants  in  the  San  Antonio  proceedings 
match  this  lineup  plus  somt  local  politi- 
cians. 

What  a  dandy  list  of  experienced,  wildlife- 
habitat  providers.  I'da  never  thought  of  it. 
Instead.  I  might've  selected  at  least  one  (or 
more)  of  the  probably  half  of  our  TWA 
membership  that  each,  individually,  con- 
serves and  manages  more  acres  for  wildlife 
than  all  nine  of  those  entities  put  together. 
Put  together  and  then  multiplied  by  a  me- 
dium-large number.  (With  the  possible  ex- 
ception of  the  cattleman.) 

But,  we  still  would  like  to  participate.  We 
all  want  to  help  and  feel  we  have  practical 
experience  and  knowledge  to  contribute. 
My/our  letter  was  sent  and  is  reprinted  here- 
with. 

June  10, 1993 

The  Honorable  Greg  Laughlin 
102  N.  LBJ 

San  Marcos,  TX  78«M 
Dear  Congressman  Laughlin: 

The  Texas  Wildlife  Association  respect- 
fully requests  permission  to  testify  regard- 
ing the  Endangered  Species  Act  on  July  6, 
1 993.  in  San  Marcos,  TX.  We  also  wish  to  be 
involved  in  any  subsequent  proceedings 
involving  the  ESA  during  the  reauthoriza- 
tion process. 

We  have  discovered  in  past  ESA  contro- 
versies that  the  term  "landowner"  is  com- 
monly misconstrued,  and  that  the  land- 
owner's point  of  view  is  represented  only  by 
"developer"  interests. 

The  TWA  represents  the  ownen  of  mil- 
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lions  of  acres 
wildlife  habitat 
Texas.  Because 
private  ownership, 
and  a  long-estab- 
lished tradition  of 
leasing  for  wildlife- 
associated  recreation,  the  wildlife  values  on 
these  properties  represent  a  significant  por- 
tion of  the  income  from  them.  For  this  rea- 
son, our  landowner-members  have  no  desire 
to  build  apartments  or  shopping  malls,  or  to 
plant  cotton  fields,  on  their  land.  This  impor- 
tant distinction  has  been  completely  ignored. 

Incredibly,  the  very  people  whose  fervent 
desire  is  to  maintain  habitat  for  all  forms  of 
wildlife  are  universally  left  out  of  the  debate 
over  the  ESA.  No  wonder  the  Act  is  a  failure, 
by  whatever  standard  one  wishes  to  apply! 

We  feel  that  our  position — and  the  position 
of  the  vast  majority  of  landowners,  who 
prefer  not  to  subdivide  or  strip  mine — has 
gone  unheeded  long  enough.  The  interests  of 
those  who  can  be  of  the  greatest  help  to 
endangered  species  must  be  included. 

Thank  you. 

Yours  for  a  clean 

and  enjoyable  outdoors, 

David  K.  Langford 

Executive  Vice  President 

cc:  The  Honorable  Jack  Fields 
The  Honorable  Solomon  Ortiz 

I  thinkl'll  wait  for  my  reply  out  on  the  back 
sendero.  Out  there  where  all  the  wildlife 
lives.  Sometimes  wandering  around  in  the 
brush  makes  finding  solutions  a  little  easier. 
Maybe  I  can  figure  out  why  most  of  the 
decisions  involving  ecosystem  conservation 
are  made  without  any  input  from  the  King 
RajKhes,  Y.O.  Ranches,  Hillingdon  Ranches, 
Slator  Ranches,  San  Pedro  Ranches, 
Fennessey  Ranches,  Tule  Ranches,  Tecomate 
Ranches,  Circle  Ranches,  HK  Ranches,  etc., 
etc.,  etc.  and  etc.  of  the  world.  It  seems  rather 
peculiar  to  me  that  such  judgments  on  wildlife 
and   habitat 


are 

rendered  only  on 
the  questionable 
conclusions  of 
bureaucrats, 
fund-raising 
entities,  and  golf- 
course  builders. 
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Texas  Organization  for  Endangered  Species 

P.O.  Box  12773 
Austin,  Texas  7871 1 


The  following  comments  concerning  reauthorization  of  the  Endangered  Species  Act  are 
submitted  to  the  United  States  House  of  Representatives  Merchant  Marine  and  Fisheries 
Committee's  subcommittee  on  Natural  Resources  and  the  Environment  by  the  Texas 
Organization  for  Endangered  Species  (TOES).    These  comments  are  offered  during  the 
extended  public  comment  period  associated  with  two  Field  Hearings  held  in  San  Marcos  and 
San  Antonio,  Texas,  on  July  6,  1993. 


OVERVIEW 

TOES  supports  the  original  intent  of  the  Endangered  Species  Act  and  strongly  urges 
reauthorization  of  this  legislation  for  five  years.  TOES  supports  House  Bill  2043  authored  by 
Congressman  Gerry  Studds.    Our  comments  following  will  address  the  need  for  conservation 
of  biological  diversity  and  will  address  some  key  issues  to  be  considered  during  the 
reauthorization  proceedings,  including: 

•Improving  the  status  survey  and  recovery  planning  process 

•Initiating  proactive  conservation  efforts 

•Implementing  ecosystem-level,  multiple-species  conservation 

•Addressing  concerns  of  private  landowners 

•Increasing  public  awareness  and  involvement 

•Allocating  funding  levels  necessary  to  implement  these  actions  effectively 

NEED  FOR  CONSERVATION  OF  BIOLOGICAL  DIVERSITY 

Species  extinction  is  not  a  new  phenomenon;  however,  scientists  are  unanimous  in  the  view 
that  man  has  rapidly  accelerated  the  loss  of  species  over  the  last  200  years.    Recognition  of 
that  fact  and  that  species  have  "aesthetic,  ecological,  educational,  historical,  recreational,  and 
scientific  value  to  the  Nation  and  its  people"  (ESA  1973)  led  Congress  to  adopt  the 
Endangered  Species  Act  in  1973  and  maintain  it  for  the  past  20  years.    As  a  result,  several 
species  have  been  brought  back  from  the  brink  of  extinction,  including  the  Bald  Eagle,  our 
national  bird.    A  recent  report  by  the  U.S.  Fish  and  Wildlife  Service  noted  that  most  of  the 
species  originally  listed  as  threatened  or  endangered  in  1967  have  stabilized  or  increased  in 
population.    Despite  those  successes,  the  challenges  to  conserving  the  unique  plant  and 
animals  species  of  the  U.S.  continue  to  increase.    Some  sobering  facts  are: 
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*  At  least  500  species  and  subspecies  of  plants  and  animals  are  known  to  have  become 
extinct  on  the  North  American  continent  in  the  last  300  years. 

*  Before  1900  three  animals  species  are  known  to  have  become  extinct  in  Texas.  From 
1900  to  1959  four  animal  species  disappeared  from  the  state.  Since  1959  ten  species 
are  known  to  have  become  extinct  in  the  state. 

*  Many  U.S.  botanists  believe,  according  to  a  survey,  that  within  the  next  five  years  253 
U.S.  plants  face  a  real  risk  of  extinction. 

*  Scientists  believe  that  1  of  10  plant  species  in  the  world  contain  compounds  with 
ingredients  that  might  prove  active  against  cancer. 

*  At  the  current  rate,  it  will  take  50  years  to  assess  the  status  of  all  U.S.  species 
presently  considered  to  be  in  danger  of  extinction  in  the  U.S. 

*  By  the  year  2050,  25%  of  the  Earth's  species  could  be  extinct. 

"*       At  least  425  species  of  plants  and  60  species  of  vertebrate  animals  occur  nowhere  in 
the  world  outside  the  state  of  Texas. 

*  Approximately  85  Texas  plants  and  85  Texas  animals  are  known  to  occur  in  5  or 
fewer  locations  in  the  world. 

*  Tourism,  much  of  it  natural  resource-related,  is  the  third  biggest  industry  in  Texas.  In 
addition,  Texas  has  the  second-largest  tourism  industry  in  the  country. 

*  Approximately  70,000  people  per  year  visit  the  central  Texas  coast  for  the  purpose  of 
visiting  conservation  areas  for  the  endangered  whooping  crane.    Over  $1.4  billion  is 
spent  annually  on  wildlife-watching  activites  in  Texas. 

*  Current  annual  Endangered  Species  Act  funding  ($40  million)  is  equal  to  the  amount 
of  money  residents  in  Washington,  D.C.,  spend  annually  on  Domino's  Pizza. 

*  Current  annual  Endangered  Species  Act  funding  is  equal  to  the  cost  of  3  miles  of 
federal  highway. 

It  is  ironic  that  as  society  is  increasingly  benefitting  from  scientific  discoveries  yielding  new 
uses  for  biological  diversity,  this  diversity  is  under  increasing  threat.  While  the  situation  is 
especially  grave  in  the  tropics,  we  here  in  the  state  of  Texas  are  also  confronted  with 
significant  losses.  The  Endangered  Species  Act  is  an  enlightened  piece  of  legislation  aimed  at 
stemming  the  impending  tide  of  species'  extinction.   This  is  not  because  the  designers  of  the 
Act  aimed  to  put  the  interests  of  lowly  plants  and  animals  before  those  of  humans,  but 
because  they  ^preciated  the  fact  that  the  welfare  of  all  plants  and  animals  is  inextricably 
linked  to  that  of  human  beings  as  well. 
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KEY  ISSUES  TO  BE  CONSIDERED 

STATUS  SURVEYS  AND  RECOVERY  PLANNING 

Only  through  application  of  the  most  sound  scientific  research  can  a  solid  basis  for 
recognizing  imperiled  species  and  pursuing  appropriate  recovery  actions  be  built    Listing 
decisions  should  continue  to  be  based  only  upon  the  biological  status  of  the  species.    Funding 
for  status  surveys  should  be  increased  to  insure  that  the  best  data  is  collected  and  that  the 
most  advanced  methods  of  collecting  data  are  incorporated  where  appropriate.   The  recovery 
planning  process  should  be  enhanced  to  provide  measurable  results.   Timelines  should  be 
established  that  will  insure  completion  and  implementation  of  recovery  plans.    Increased 
funding  should  be  available  to  ensure  that  scientists  and  other  experts  are  included  in  the 
recovery  planning  process.    The  high  priority  actions  that  are  recommended  in  recovery  plans 
should  receive  high  level  consideration,  whether  they  call  for  funding,  regulation,  or  cultural 
change. 

PROACTIVE  CONSERVATION  EFFORTS 

The  ability  to  prevent  species  reaching  critically  low  numbers  should  be  enhanced  in  the 
Endangered  Species  Act.    It  is  easy  for  opponents  to  claim  that  the  ESA  does  not  protect 
species  until  they  are  on  the  brink  of  extinction.   The  reality  is  that  priorities  have  had  to  be 
set  to  expend  historically  very  limited  resources.    Budgetary  constraints  have  forestalled 
efforts  to  implement  the  ESA  for  any  but  the  most  endangered  (and  popular)  of  species.    As  a 
result,  many  species,  both  listed  and  unlisted,  have  continued  to  decline,  resulting  in  greater 
regulatory  and  recovery  costs  to  society. 

ECOSYSTEM  AND  MULTIPLE-SPECIES  CONSERVATION 

The  Endangered  Species  Act  of  1973  recognizes  the  importance  of  conserving  endangered 
species  through  conservation  of  intact  ecosystems.    Habitat  conservation  plans  (HCFs)  as 
prescribed  in  section  10  of  the  ESA  are  one  of  the  most  effective  ways  to  address  needs  of 
many  species  at  one  time.    Federal  funding,  through  grants  or  loans,  to  support  the 
development  and  implementation  of  (HCFs)   has  been  vacuous.    Congressman  Studds'  bill 
calls  for  $20  million  to  be  reserved  in  a  revolving  fund  to  be  made  available  to  the  States  for 
loans  and  grants  to  implement  HCFs.   TOES  supports  an  initial  appropriation  of  $20  million 
for  this  aspect  of  ESA  implementation.    HCFs,  as  currently  prescribed  in  the  ESA,  provide  for 
ecosystem  protection  in  a  preventative  manner  while  allowing  development  of  surrounding 
areas  to  proceed.   The  HCF  process  will  provide  opportunities  for  conservation  of  listed  and 
candidate  species  in  a  proactive,  rational,  predictable,  publicly-determined,  biologically  sound, 
and  ecosystem-based  manner. 
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PRIVATE  LANDOWNER  CONCERNS 

Another  very  critical  aspect  of  protecting  endangered  species,  especially  in  Texas  where 
private  landowners  control  over  95%  of  all  property,  is  the  perceived  conflict  of  private 
landowner  rights  with  the  ESA's  intent  to  "provide  a  means  whereby  the  ecosystems  upon 
which  endangered  species  and  threatened  species  depend  may  be  conserved."   Many  argue 
that  the  restrictions  placed  on  land  use  by  implementation  of  the  ESA  constitutes  a  take  of 
private  property  rights.    Although  TOES  does  not  support  monetary  compensation  for  every 
contrived  use  of  land  that  may  be  restricted  by  implementation  of  the  ESA,  the  organization 
does  envision  that  landowners  who  provide  habitat  for  endangered  and  threatened  species 
should  be  rewarded,  not  penalized,  for  their  responsible  stewardship.    Tax  law  revisions  or  the 
development  of  complementing  programs  with  agriculture  should  be  examined  thoroughly 
with  objective  reviews  of  all  alternative  courses  of  action.    Subsidies  similar  to  agricultural 
land  use  incentives  would  be  very  useful  in  encouraging  voluntary  endangered  species 
conservation  and  could  perhaps  lead  to  recovery  and  delisting.    Such  conservation  efforts,  if 
the  subsidies  were  extended  to  candidate  species,  might  forestall  the  necessity  to  list  many 
species  by  increasing  habitat  quality  or  quantity. 

PUBLIC  EDUCATION  AND  INFORMATION 

TOES  has  witnessed  over  the  past  two  decades  that  endangered  species  issues  in  Texas  have 
simmered  during  the  "scientific"  phase  of  research  and  investigation  and  then  boiled  over 
during  the  "political"  phase  of  court  battles,  legislative  debate,  and  setting  of  public  policy. 
Funding  lagged  woefully  behind  during  the  scientific  phase  (status  surveys,  recovery  plans, 
biological  and  management  research)  and  then  skyrocketed  during  the  political  phase  (court 
costs,  lobbying  efforts).   Misinformation  (from  naive  and  intentional  sources)  has  bred  fear 
and  mistrust,  particularly  of  the  federal  agencies.   There  is  an  urgent  need  to  gather 
scientifically  sound  data,  inform  the  public  of  the  status  of  the  natural  heritage  of  Texas,  and 
provide  the  citizens  of  Texas  with  adequate  information  with  which  to  make  sound  objective 
decisions.   Protecting  endangered  species  is  not  an  either  or  choice.   We  can  protect 
endangered  species,  private  property  rights,  development  potential,  and  economic  prosperity 
through  rational  informed  actions.   Any  action  to  improve  the  educational  and  awareness  level 
of  Texans  with  regard  to  endangered  species  conservation  is  supported  by  TOES. 

FUNDING 

Funding  is  the  critical  element  of  ESA  implementation.    Although  Texas  has  seen  significant 
increases  in  staff  levels  for  the  U.S.  Fish  and  Wildlife  Service  (USFWS)  and  increased 
support  of  Texas  Parks  and  Wildlife  Department  through  the  Section  6  Agreement  with 
USFWS,  these  funding  levels  are  insufficient  to  reduce  the  backlog  of  Texas  candidate 
species  awaiting  listing  decisions,  provide  adequate  information  and  support  for  the 
development  and  implementation  of  status  surveys  and  recovery  plans,  and  ensure  adequate 
habitat  protection.   The  National  Marine  Fisheries  Service  is  also  in  need  of  increased  funding 
to  respond  to  its  marine  species  protection  mandate.     These  agencies,  as  well  as  other  federal 
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agencies  with  land  management  authority  and  responsibility  (U.S.  Forest  Service  and  National 
Park  Service),  and  those  with  regulatory  and  educational  mandates  (Environmental  Protection 
Agency  and  Soil  Conservation  Service),  should  receive  funding  levels  to  provide  staff  and 
resources  that  will  increase  their  stewardship,  resource  protection,  and  education/outreach 
capabilities.   In  our  view  funding  of  over  $100  million  annually  are  necessary  to  achieve  the 
objectives  of  the  ESA. 

SUMMARY 

Trying  to  hold  the  line  against  loss  of  biological  diversity  is  a  formidable  task,  but  Ae 
Endangered  Species  Act  is  a  powerful  tool  in  that  effort.   Through  reaudiorization  and 
adequate  funding  of  die  ESA  Congress  can  ensure  that  listing  and  recovery  actions  are  based 
on  sound  science,  that  private  landowners  receive  positive  incentives  for  good  stewardship  of 
endangered  species,  that  recovery  costs  are  reduced  through  proactive  conservation  and 
ecosystem-level  conservation,  and  that  the  American  public  is  aware  of  and  involved  in  Ae 
conservation  effort   TOES  believes  that  House  Bill  2043  is  the  best  legislative  framework  to 
achieve  these  objectives  and  will  work  with  die  Texas  leadership  to  provide  further  input 


Texas  Organization  for  Endangered  Species  gOES)  has  the  longest  history  of  any  non-govemmenul  Texas 
organization  in  the  arena  of  endangered  species  conservation.   TOES  was  begun  on  April  5.  1972  as  a 
concerned  group  of  zoologisU,  botanisU.  ecologists,  and  other  interested  individuals,  including  private 
landowners,  to  promote  endangered  species  conservation  when  the  federal  and  sUte  goveraments  were  just 
beginning  to  wrestle  with  the  issues.   The  TOES  lists  of  animals,  plants,  biotic  communities,  and  mvertebrates 
have  historically  led  the  way  as  forums  for  discussion  and  consideration  of  the  sUtus  of  rare  and  declmmg 
species  and  communities  in  Texas.    Until  the  implcmenUtion  of  the  Texas  Natural  Heritage  Program.  TOES 
provided  the  only  concerted  effort  aimed  at  understanding  the  status  of  Texas  biodiversity. 
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My  name  is  Mike  Dail  and  I  am  president  of  the  Federal  Land  Bank  Association  of  Mason, 
Texas.  I  am  a  third  generation  member  of  the  Farm  Credit  System  and  a  second 
generation  employee  of  the  System.  My  family  has  been  ranching  in  Texas  for  well  over 
100  years.    The  FLBA  of  Mason  serves  a  three-county  area  in  the  Texas  Hill  Country. 
Like  other  Federal  Land  Bank  Associations  in  the  Tenth  Farm  Credit  District,  we  are  the 
lending  arms  of  the  Farm  Credit  Bank  of  Texas  that  is  headquartered  in  Austin,  Texas. 
The  Farm  Credit  Bank  of  Texas,  in  turn,  is  part  of  the  cooperative  Farm  Credit  System 
that  serves  the  needs  of  American  agriculture.  The  Farm  Credit  System  has  in  excess  of 
$62  billion  in  loans  outstanding  to  approximately  600,000  members/borrowers.  We  are 
the  largest  single  provider  of  financial  services  to  agribusiness  in  the  United  States.  The 
Tenth  Farm  Credit  District  is  presently  serving  over  52,000  members/stockholders  with 
total  loans  outstanding  in  excess  of  $3.5  billion. 

Federal  Land  Bank  Associations  make  loans  to  purchase  rural  property,  refinance  existing 
mortgages  and  other  debts,  make  land  improvements,  purchase  livestock  and  equipment, 
as  well  as  provide  flinds  for  other  agricultural  needs.  All  loans  are  secured  by  first  liens  on 
the  property.  Thus  the  value  of  the  farm  or  ranch  is  of  paramount  importance  to  both 
borrower  and  lender. 

That  value,  in  turn,  is  largely  dependent  on  the  reasonable  expectations  of  being  able  to 
put  the  property  to  uses  that  justified  the  purchase  of,  investment  in,  taxation  on  and 
retention  of,  the  land  to  begin  with.  In  other  words,  a  property  right  does  not  equal  mere 
title;  it  is  more  than  fee  ownership.  Property  rights  include  the  right  to  use  and  dispose  of 
land  insofar  as  such  activity  does  not  harm  others.  Clearly,  the  value  of  such  rights 
depend  on  the  degree  to  which  the  tenure  is  secure.  Without  such  security,  people  would 
soon  cease  buying  property,  caring  for  property  and  paying  taxes  on  property  (the  revenue 
from  which,  incidentally,  provides  the  bulk  of  a  community's  public  services). 
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Reauthorization  of  Endangered  Species  Act 
Page  2 

If  private  property  values  were  to  shift  so  as  to  become  liabilities  instead  of  assets,  there 
would  be  no  incentive  to  own  private  property,  nor  to  provide  the  tremendous  quantity 
and  quality  of  goods  and  services  that  have  made  the  people  living  in  the  United  States  the 
wealthiest  and  healthiest  in  all  the  world. 

The  only  likely  way  that  we  might,  in  the  foreseeable  future,  deplete  or  fail  to  renew  our 
natural  resources,  would  be  through  regulation  -  not  resource  exhaustion,  nor 
unsustainable  population  growth.  The  increasing  need  to  provide  the  food,  clothing  and 
shelter  in  the  United  States  and  the  world  will  not  be  met  if  producers  are  deprived  of  the 
right  to  work  our  land  and  use  our  resources.  The  Endangered  Species  Act  poses  a  very 
real  and  serious  risk  of  depriving  such  rights. 

The  Endangered  Species  Act  presupposes  that  landowners  have  harmed  someone,  and 
therefore  seeks  to  deprive  landowners  of  their  property  rights.  That  Congress  has 
declared  non-human  species  to  be  of  "incalculable"  value,  without  evidencing  that  value,  is 
a  grave  threat  to  rural  landowners  and  their  lenders  alike.  Especially  since  that  declaration 
prompted  the  Supreme  Court  to  pronounce  that  "the  plain  intent  of  Congress  was  to  stop 
extinction,  whatever  the  cost". 

As  a  lender,  we  must  make  and  maintain  loans  in  a  secured  property  and  that  is  the 
primary  basis  of  concern  with  the  Endangered  Species  Act.  We  have  witnessed  a 
significant  decline  in  agricultural  values  across  the  nation  as  a  result  of  the  application  of 
the  Endangered  Species  Act.  The  act  must  be  reformed  to  better  protect  private  property 
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rights  and  ensure  that  economic  considerations  are  taken  into  account  when  determining 
how  -  and  whether  -  to  protect  an  endangered  species  (plant  or  animal). 

The  Tenth  Farm  Credit  District,  which  serves  the  many  credit  needs  of  American 
agriculture  in  the  states  of  Alabama,  Louisiana,  New  Mexico,  Mississippi  and  Texas, 
strongly  supports  H.R.  1490  which  has  been  introduced  by  Rep.  Tauzin  (D-LA)  and  Rep. 
Jack  Fields  (R-TX)  and  is  supported  by  a  broad  base  of  their  bipartisan  colleagues  from  all 
areas  of  the  country.  This  reform  legislation  is  by  no  means  reactionary,  in  fact  it  seeks  to 
reafRrm  the  current  laws'  fundamental  goal  of  conserving  endangered  and  threatened 
species,  while  incorporating  into  this  laudable  process,  a  balance  between  species 
conservation  requirements  and  economic  and  social  needs  of  the  local  community. 

Thank  you  for  the  opportunity  to  present  the  views  of  a  lender  whose  very  life  blood  is 
tied  to  the  success  or  failure  of  the  farmers  and  ranchers  of  rural  America. 
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My  name  is  Topper  Frank  and  I  am  from  Van  Hon,  Texa*.   I  appredate  the 
opportunity  to  testi^  tod^  before  this  committee  on  bebalf  of  the  Trans  Texu  Heritage.  - 
Association.  I  currently  serve  as  President  of  the  Trans  Texas  Heritage  Association  and  ■' 
represent  its  members  who  own  more  than  13  nullion  acres  of  pihrately  owned  laitd  in  '   ' 
Texas. 

I  am  here  today  in  opposition  to  SJB.  880. 

Although  on  its  &ce  S.B.  SSO  appears  fairly  straighfbrward,  it  encompasses 
enormous  complexities.  vmcertaint>-  and  controversy.   The  £ndai)gered  Species  Act  of 
1 973  (£S  A)  is  broken.   Because  of  its  almost  total  inflexibility,  it  is  frequent^  called  a 
"pit  bull  of  a  law"  and  has  now  created  endless  controversy  in  almost  every  state  and 
region  of  the  nation.   I  say  the  £5  A  is  "broken"  because  its  application  as  an  almost 
limitless  land  use  law  is  costing  countless  jobs  and  loss  of  property  values  and  rights  from 
Seattle  to  Miaxni.  Worse  yet,  it  is  not  accomplishing  its  goal  of  recovering  species  to  the 
point  they  can  be  removed  mm  the  list.   "With  over  700  species  now  listed  as  endangexed 
or  threatened,  fewer  than  a  dozen  hav?  besn  removed  from  the  list  as  recovered.  Those 
few  species  recovered  on  their  own.  not  as  a  result  of  any  governmental  action.  The  ESA 
is  due  for  reauthorization  this  year  and  almost  certainly  will  be  amended  by  Congress' 
given  the  controvert' surrounding  it. 
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Under  th«  ESA  it  is  unlawml  to  kiU  or  hanii  endangered  species.   The  ftderal 
courts  have  defined  -harm-  to  include  ths  so  ^erse  modification  of  habitat  upon  whidi 
Usted  species  depend.  1/     In  an  -r'ort  to  ea^c  some  of  the  burdens  imposed  on  people  and 
economies  by  the  ESA.  Congress  araciided  it  in  19S2  to  provide  for  Section  10(a)  which 
permits  the  inddentz-  "take"  of  U^ted  species.   The  general  theory  behind  the  Section 
10(a)  process  is  that  some  members  of  a  species  can  be  lawfully  "taken"  by  flidtnl  permit 
in  exchange  for  money  and  property  dedicated  by  the  permittees  to  the  U.S.  Fish  & 
Wildlife  Service  or  state  agwides.  Trie  baac  v^iicle  to  serve  as  a  foundatioo  for  the 
issuance  of  10(a)  penruts  is  the  Habitat  Cor?ervation  Plan  (HCP). 

This  then  i?  the  basis  for  the  b'-V-  you  are  considering  today.    Without  discussing 
the  many  ramifications  ofF.SA  Sections  7  ar.d  9  upon  whidi  Section  10(a)  hinges,  I  -will 
attempt  to  outline  something  of  r'rc  rjjtor>'  of  failings  of  Habitat  Conservation  Plans 
around  the  nation  and  some  of  the  reason*,  the-/  have  proved  unworkable  sod 
iii^ractical.2/ 

The  first  HC?  "w^as  established  in  Northern  California  and  served  as  the 
Congressional  model  upon  which  the  Section  10(a)  amendment  to  the  ESA  was  exacted. 
The  San  Bruno  Mountain  HCP  ^^'as  the  resuh  of  a  decade-long  fi^t  between  a  proposed 
development  project  and  v-q  species  of  butterflies.  Like  most  HCPs,  the  San  Bruno  case 
primarily  involved  developers  who  cc  uli  arrcrd  to  dedicate  a  significant  portion  of  the 
proposed  development  property  to  a  butterfly  preserve.  3/   In  addition,  a  oouuuItiueDt  was 
made  by  the  de^aicpers  to  fund  cot'scr-v.ior.  efforts  for  the  butterflies  by  the  imposition 
of  development  fees.    Tp.;s  process,  no**'  incorporated  into  all  HCPs,  has  become  known 
as  "grecnmail".    In  other  --.crds,  L" a  property-  owr.er  desires  to  adversely  modify  the 
habitat  on  his  owr  p'opcrt;-,  he  is  raqiiired  ry  >--  aside  other  piopeny  in  perpetuity  for  the 
preservation  of  the  species.  This  is  V5>aljy  accomplished  by  conveying  that  property  to 
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the  federal  govenimen:  or  .estate  4ge::;y.   -.TjicaUy,  the  amount  ofhnd  required  to  be  set 
aside  exceeds  the  development  rrop:t>'  by  a  mio  of  tea  or  twenty  to  one.   In  addition, 
the  permittee  is  :«c;uired  to  provide  m^ins  o' 9SS\^r^RC^  of  fanding  the  preserve's  needs. 
These  fee?  freciusn;  y  tcrni  m  rhe  .•  i'i  o-^  ar^  ens  of  miUions  of  doUars.4/ 

Even  b\  Caiifomia  wfae^e  thr  -leveloprcent  community  is  accustomed  to  the  highest 
development  fct  ^  in  •.!•  e  naton,  r/^ns  ^MStr-ce  tc  HCP  development  fees  is  being  met. 
Incidentally,  these  fee*  are  r^$zc  .'n ;-  >.«  v'  matt  homebuyer  whose  costs  are 
independently  skyrocketing  due  tc  greatly  uicrwised  lumber  costs  resulting  from  the 
impacts  of  the  thrsatened  nortbem  srvtted  -wl  on  the  timber  industiy.4/ 

Of  the  ;nasy  'TCF  cfoni  .' .  v.  '-?••  *  be?:}  rmdertaken.  only  a  feu*  have  even 
moderately  succeeds;!    Oni    r±-' .   rrlr  ■.-  b.creasingly  encountered  is  the  inability  to  '^ 
take  into  con5i^je^ar■^;^  specii:-:  •»:-i>^' '  v^::^ ':?  l»s:cd  in  the  future.  There  is  no  incentive 
for  developers  to  parLicipace  in  the  HCP  pr?c«ss  absent  an  assurance  Aat  th^  will  be 
protected  from  prosecution  of  a  "take*"  of  a  species.    In  some  HCP  effints  an  agreement 
has  been  reached  berween  the  HCP  participants  and  the  USFWS  that  the  "take"  of  fixture 
listed  species  wiJi  not  result  in  prosecuiion.  However,  the  courts  are  increaangly  holding 
that  a  public  agency  may  not  contractuaiiy  restrict  its  future  exercise  of  authority.d/  The 
usefuhiess  of  the  HCP  process  is  greatly  reduced  or  eliminated  if  the  permittee  cannot  be 
assured  he  will  not  be  subject  tc  future  criminal  siuictions  as  additional  qyeaes  are  listed. 

Of  the  *ew  HC?s  wr;  :h  ha-- ,  • '  iche .     conclusion,  all  have  required  years  to 
conclude    This  s? .  -ns  to  .-ft  s  far ,  :  :ri  of  *!<'  number  of  participants  and  interest  groups 
involved.  A  review  of  the  nvuny  fai*i'  HCP.:-  .-eals  that  large  numbers  of  partidpuits 
almost  predtc*  z  raj'-ei  r'z-^r.     ^^  ■-  .i'.kiai  landowners  -w^io  are  not  members  of 

the  dc>-dopmu.;;.  corrn:-..iui.y  are  :i;ui>  <.:>  be  r  niueu  from  the  process.  However,  they  are 
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directly  affected  by  the  outcome    A^  a  pracacal  matter,  the  sheer  expeow  of  participating 
in  the  HCP  process  eliminates  all  but  th?  hysN^-weights,  leaving  the  the  small  pfopcrt)* 
owners  at  the  mercy  of  those  who  cac  afford  to  participate. 

Most  of  our  members  are  owners  of  small  properties.  They  arc  not  devclopen 
nor  do  they  have  a  realistic  voice  in  a  local  bond  election.   Many  own  small  £umi  and 
ranches  where  they  have  worked  and  iSed  a  lifetime.  They  are  the  losers  in  the  HCP 
process. 

Aside  from  the  nMny  s>onv  v-dr.gs  of  ijc  HC?  process,  S3.  MO  b  a  Ml  designed 
to  remedy  the  absv.-cs  ••.•'ieg  r^ativ-.       '    -^/  cr  mrtigation  fees  and  the  absence  of  a 
regional  planning  ugenc;  wii'   lutb;  ^ ;      LTi?:sinem  an  HCP.    However,  S.B.  880  may 
raise  more  question •  thai'  "*  anr^-^rs.    'or  ^r:?'mpic,  the  biH  authorizts  the  regulation  of 
conduct  in  the  habitr-  pre<?.^-e.«  ■■■-'•ac':  '.'■  '.r.c=-  -".sistent  with  the  preserve  purposes.  This 
provision  leaves  macr.  »o  be  •nrerp-^^^.r.     a:?o.  Section  83.016  of  the  biD  authorizes  fees 
to  be  assessed  ^.gaici*  "ary  r'eve;  -^r;-. :  .■    ' :  :  members  wonder  if  an  addition  to  an 
existing  bam  is  "any  develc?pmert" 

The  bill  ^s  silert  r5s?"ding '  n  ?  y^?  of  rr  ndemnation  powers  in  connection  with 
mitigation  Th. ■•••  ^'i;:  :.--•.•.•••■  ..v  •'•  :-r.o:;'.men'.?.l  units  involved  with  HCPs  will 
not  be  limited  in  -J:.-::  '^:-  -f  ?.•'"'•"  "A:r ;  -wers  Serious  abuses  of  eminent  domain 
powers  in  coRT-cticr  '"1th  -tigs-  •  >•  •  i-^stn  in  other  jurisdictions.  In  one  California 
case  a  flood  centre'  district  ccri-ruinf :'  'and  rr ore  than  one  hundred  miles  awty  from  the 
projea  in  ordn*  to  mitigate  endangered  specie;  habitat  at  the  projects  location!?/ 

I  have  attempted  to  outline  in  ver)  brief  form  some  of  the  reasons  tins  comnnttee 
should  not  vote  favorably  on  S.3.  88*^    .\  m.ea3ure  involving  the  complexities  of  HCPs 
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should  be  carefoily  studie<? "??«?:«  ar»>'  ?'."^i(*'^  •-  taken  on  it.   The  Trans  Texas  Heritage 
Association  vnll  be  plsosad  to  pro-- i: -i  .-diit-or.ai  information  regarding Halntat 
Conservation  Pians  should  t!-j$  ccnurinee  desire  such  information.   I  may  be  reached  at 
(915)837-3461. 

Mr.  Chxrrr.zr,  sad  Members  •  ■"  "vi  r^mmittee^  our  members  appreciate  the 
opportunity  to  exprsss  •.>.•-"  .'e^p  ij:v^.-t::<  ?.l  •  .i  S.3.  880. 
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1/  Palila  V  Hywnui  Pepanmenl  of  I-nr.d  nd  Natural  ReSQUTOM  471  F.  Supp.  9S5  (D. 

HA  1979),  affd  639  F.  2d  495, 9th  C'J.  1981) 

2/        Section  7  of  the  ESA  prohi  v:s :  '-titcrj  agency  from  authorizing,  fimdiitg,  or 
canying  on;  any  action  unless  it  -<ir:  TS::rc  that  the  action  (1)  is  not  likdy  to 
jeopardize  the  continued  existence  cf  any  listed  species  and  (2)  is  not  Ukety  to 
resuh  in  the  destruction  cr  udv:  :?c  t -r^iScation  of  critical  habitat   This  provision 
triggers  Scwlicn  7  fcnr.aJ  conri-ations. 

3/        See:  M»Tsh&TQorv.'QP..  Sen  Bruno  ^f(Mraam  Habitat  ConserveOion  Plan,  in 
MANAGING U'CO  '.-.SE  'v.aNH JCTS,  1 14  (C.  Brower  & D.  Carol,  eds.l987) 

4/         16  U.S.C.A.  Section  15:*9(a:; 

5/         Habitat  Cogservation  r..'>n.^gr.--^:or.  ?ri?n^,  ENVIRONMENTAL  LAW  REVIEW, 
Northwestem  Schcc:  of  Lev-  ..-r  ',.^-^1^  and  Clark  College,  Vol.  21,  No.  3,  Part  1 

6/        ibid 

7/         Kenneth  Mebane,  Kcm  Couvr/,  CA 
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BiU 

COUNTY  JUDGE.  T»AVIS  COWiOY 


Xcmvii  County  AdtniDfamtiaa  1 

P.O.  Bos  174*  fcoomSlO 

AuMin,  Tciis  n7tJ 

si2*n-9sss 

TEsratovr    of  oounty  judge  boij  alkshtkb 

SB  880 
A|ri   IS.  IMS 

SB  880  IS  A  PRACTICAL     ANSWER    TO  A  COMPLEX     BNVIBONMBNTAL       AND  ECONOMIC 
DILEMMA       WE    FACE     IN    TBAVB     COUNTY.         I    FIRST     BECAME      AWARE      OF    THE 
IMPUCATIONS       OF   THIS    DILEMBCA      WHEN    THE    COUNTY     WAS    PROHEBITED       FROM 
REALIGNING      THE  INTERSBCnON      OF  COMANCHE     TRAIL   AND  RM  620  TO  RESOLVE    A 
TRAFFIC    SAFETY  PROBLEM    BECAUSE    IT  REQUIRED     TOE  DESTRUCTION     OF  SOME   OF 
THE  HABITAT    OF  THE  BLAdtCAPPED      VIREO,   AN  ENDANGERED      SPECIES.     COMANCHE 
TRAIL   FROM    RM  620,  IS  THE  ROAD   LEADINO    TO  THE  OASIS  RESTAURANT,     BOB  WENTZ 
PARK  AT  WINDY  POINT,  AND  HIPPIE  HOUXJW.    ALL  POPULAR   PLACES   FOR  SWIMMERS. 
WINDSURFERS.      SUNBATHERS    AND  GAWKERS.     THE  COUNTY^    PROBLEMS     WITH  THAT 
ROAD    PROJECT    WERE   JUST  A  MINUSCULE     PORTION     OF  THE  ENVIRONMENTAL      AND 
ECONOMIC      PROBLEMS     WHICH    HAVE  DEVELOPED     IN  OUR  COUNTY. 

DEALING    WITH  THIS  SITUATION    AS  COUNTY   JUDGE,   I'VE  BEEN  ANGRY.    FRUSTRATED, 
INDIGNANT,     BUT  DETTBRMINED     TO  FDO)  A  SOLUTION    THAT  WILL  WORK.     I  FELT  THAT 
THE    FEDERAL     TREASURY      OUGHT    TO    PAY    FOR    THE    IMPLEMENTATION        OF   THIS 
FEDERAL     LAW,   NOT   MY  COUNTY    OR  CTTY  TAXPAYERS.       I  HAVE   BEEN   FRUSTRATED 
ABOUT   THE  WAY  IN  WHICH    THE  ENDANGERED      SPECIES    ACT  IS  APPLIED.    THOUtffl    I 
STRONGLY     SUPPORT    THE  CONSERVATION      OF  OUR  ENVIRONMENT. 

n»    SHORT,      I    HAVE     BEEN     A    "HARD     SELL*     ON    THE    BALCONES      CANYONLANDS 
CONSERVATION  PLAN.       OUT      OF      CONCERN        FOR      ITS      PRACnCALTTY         AND 

AFFORDABILITY.         PVE  STUDIED    THE  THEORY.     THE  LAW,   THE  FWANCBS,     AND   THE 
BIOLOGY     OF  THIS   PLAN,   PAYING    ATTENTION     APPROPRIATELY      TO  THE  DETAILS. 

LEARNING  WHAT  I  HAVE  LEARNED  AND  FACING  THE  REALITY  OUR  LANDOWNERS  IN 
TRAVIS  COUNTY  MUST  FACE,  TM  HERE  TODAY  AS  A  STRONG  ADVOCATE  FOR  SB  880 
AND  A  HABITAT  CONSERVATION  PLAN  FOR  TRAVIS  COUNTY.  THIS  LEGiaATION  HAS 
THE  UNANIMOUS  ENDORSEMENT  OF  THE  TRAVIS  COUNTY  COB4MISSIONERS  COURT. 
FOR  ALL  THE  LEGITIMATE  COMPLAINTS  THERE  MAY  BE  ABOUT  WHY  WE  ABE  IN  THIS 
SITUATION  OR  WHAT  THE  FEDERAL  GOVERNMENT  SHOUU)  DO  DIFFERENTLY,  WE 
MUST  FIND  A  PRACTICAL  SOLUTION  AND  REACT  TO  THIS  STTUATTON  AS  A 
COMMUNTTY.  THAT%  WHAT  SB  880  ALLOWS  US  TO  DO.  THIS  BILL  IS  SIMPLY 
PERMISSIVE     AND  PRACnCALLY      WILL  APPLY   ONLY   TO  MY  COUNTY. 

MOST  OF  THE  WESTERN    PART  OF  OUR  COUNTY   HAS  BEEN  IDENTIFIED    AS  POIENTIAL 
HABITAT      FOR     ENDAN(XRED       SPECIES.      AND    AS    A   RESULT,      LANDOWNERS       ABE 
PROHmrrED      by  the  federal    endangered     species    ACT  FROM    DISTURBDfG     THIS 
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HABTTAT    UNLESS    THEY  CAN  PBOVE   THAT  THEY  CAN  DO  THAT  WrmoUT    HABM    TO 
THE  ENDANGEBED     SPECIES   THBOUGH    WHAT  IS  CALLED    A  HABITAT    OONSEBVATION 
PLAN. 

BDT    THE     COST     OF     SUCH     A    PLAN     TO     MOOT     INDIVIDUAL       LANDOWNEBS        IS 
PBOfflBTITVE.        SMALL    ACBEAGE     LANDOWNEBS      IN  PABTICULAB      ABE   HABD    HIT  BY 
THIS  SITUATION.     AS  A  COMMUNTnT.      OUB  TAX  BASE  IS  IN  JEOPABDY    AND  WE  EXPECT 
TO  SUTFEB    ECONOMIC      LOSS   IF  THIS  DILEMMA     IS  NOT  BESOLVED. 

THEBEFOBE,  WE'VE  WOBXED  TO  DEVELOP  ASIN<3£  PLAN  TO  GET  ONE  COUNTYWIDE 
PEBMrr  THAT  WOULD  PBOVIDB  HIGH  QUALITY  HABTTAT  IN  A  PBESEBVE  FOB  THE 
SPECIES  WHILE  FBEESNG  OWNEBS  OF  THE  BEMAINING  LAND  FBOM  THE 
BEGULATOBY  BESTBICTIONS  OF  THE  ENDANGEBED  SPECIES  ACT.  WHILE  WE  ABE 
BELUCTANT  TO  SEE  PBESEBVE  LAND  TAKEN  OFF  THE  TAX  BOLL.  THAT  LAND  AND 
QUrre  A  BIT  OF  WESTEBN  TBAVIS  COUNTY  WILL  DECLINE  IN  TAX  VALUE  WTIHOUT 
A  HABITAT  CONSEBVATION  PLAN  ALLOWING  BOTH  TBE  PBOTECTION  OF  THE 
SPECIES    AND  THE  DEVELOPMENT      OF  BEMAINING     LAND. 

THATS  WHAT  SB  880  MAKES    POSSIBLE.     THE  CITY  AND  TBAVIS   COUNTY   WILL  OBTAIN 
A  FEDEBAL     PEBMIT     FOB   ALL   OF  TBAVIS    COUNTY    UNDEB    SECTION     10(A)    OF  THE 
ENDANGEBED      SPECIES     ACT   .    IF  VOTEBS    APPBOVE     COUNTY    BONDS.    A3  DID    THE 
VOTEBS   OF  AUSTIN,  TO  PUBCHASE    THE  PBESEBVE    LANDS,  THEN  A  BUILDING    PEBMIT 
SUBCHABGE     WOULD   BE  USED  TO  PAY  FOB  THE  ONGOING     COSTS   OF  OPEBATING     AND 
MANAGING      THE    PBESEBVE.       THAT    WAY.    BOTH    CUBBENT     HESIDENT8      (THBOUGH 
PBOPEBTY    TAX-PAID    BONDS)    AND  FUTUBE  GBOWTH/DEVELOPMENT         (THBOUGH     THE 
BUILDING     PEBMIT     SUBCHABGE)      WILL    SHAKE    THE    COST    OF  THIS    PEBMIT.       THE 
SUBCHABGE       IS    NEEDED      BECAUSE     IT    IS    IMPOBTANT       TO    TAKE     CABE     OF    THE 
PBESEBVES.     MAKING    THE  PBESEBVE    HIGH-QUALITY      HABTTAT    FOB  THE  SPECIES,    IN 
OBDEK    TO  KEEP   THE  PEBMIT    FBOM    U.S.  FISH  AND  VfUJiUFR,     AND  SO  THE  SPECIES 
WILL  SURVIVE  EVEN  IF  OTHEB  HABTTAT   LANDS  ABE  DEVELOPED     FOB  HOMEa    BOADS, 
AND   COMMEBOAL       BUILDINGS. 

WTTH    SB   880.   WHEN    THE   PBESEBVES     ABE    PUBCHASED.      LANDOWNEBS       IN  TBAVIS 
COUNTY    WILL  BE  FBEED    OF  ALL  BESTBICHIONS      UNDEB  THE  ENDANGEBED      SPECIES 
ACT  FOR  THE  SPECIES    (»VEBED     BY  OUB  COMMUNITY     PEBMTT.      WE  COULD    HAVE  A 
HABTTAT    PLAN/PERMIT      WTTHOUT    SB  880.  BUT  IT  WOULD    NOT  ACHIEVE    THIS  RESULT. 

REGARDLESS  OF  COMPLAINTS  PEOPLE  MAY  HAVE  ABOUT  THE  ENDANGEBED  SPECIES 
ACT,  rrS  APPUCATION.  TTS  LACK  OF  FUNDING.  ETC  WE  NEED  A  SOLUTION  FOB  OUR 
CX)UNTY  TO  THIS  DILEMMA.  KILLING  SB  880  DQESNT  CHANGE  THE  FEDERAL 
ENDANGERED  SPECIES  ACT  AND  TT  DOESNT  MAKE  TT  ANY  EASIEB  FOR  MY 
CONSTTTUZNTS  TO  COPE  WITH  THAT  FEDEBAL  LAW.  IN  FACT  QUTTE  THE  OPPOSTTE 
IS  TRUE.  SB  880  OFFERS  A  PRACTICAL"  WAY  OF  SOLVING  THIS  PROBLEM  IN  OUR 
COUNTY  IN  THE  FORESEEABLE  FUTUBE,  AND  WE  URGE  YOU  TO  GIVE  THIS  BILL 
FAVORABLE     CONSIDEBATION. 
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Federal  funds  can't  save  BGCP 
£roni  soios  ^ul,'  Pickle  warns 


Mtf  Hdph  KaHL 
AmartoaivSiatamaii  Staff 


Tht  BakoB—  Canyoaland* 
'ConMTvation  Pita  can  bt  itnwi, 
but  not  with  Mtni  ftioda,  U^ 
Rep.  Jafa  Pidkk  wazoad 
Wednaaday. 

"Any  aiaiiaprinfi  that  UDda 
Sam  can  eoaa  ia  and  bail  out  thia 
pro  CM!  U  {aseifial  thiakiiig,''  tha 
Aiutin  Damocrat  aaidr 

Tba  BakoDM  plan  wooM  aatab- 
liafa  natun  piaaetvaa  ia  Tnvii 
County  fot  andanfaxad  aad  raze 
sonibiida.  cava  bu9  aad  otbar 
tpeciaa.  Davalopaaaat  would  ba  al- 
lowad  ootaida  tha  piaaarm.  A  bill 
that  would  ha««  authoriaad  da««l- 
opaaaat  faaa  for  maaagiaf  tha  pra- 
acrvM  died  Ian  wtak  ia  tha  Taiaa 
Laftaiatora. 

**Au8tiB  waa  od  tha  varolii  .of' oa* 
tional  racogxiitian  aa  the  fint  Bia- 
jor  city  to  aatabHah  a  woiicabia 
cavuonaiantal  ayatein  uadar  tht 
Endaafcrad  Spadaa  AcL  Wa  w»ra 


OB  tha  vazfa  of  Uttiag  a  World  Sa- 
naa giaad  alaa  hoaw  ma  ...  and 
w«  hit  aiaol  ball"  add  PickU.  a 
propoBaat  of  tha  piiB. 

*Tha  wont  tUac  w«  caa  do  ia 
call  it  qaitk  Tha  plaa  ia  lUD  viaUa. 
atill  attaiaabta." 

Soaia  .propoaaata  of  tha  Bal- 
coaea  plaa  hna  fugnatad  that  tha 
VS.  flah  aad  WUdlifa  Sarvica 
eoold  aaaaie  tha  ptaaaw^atfad- 
aral  aipaaaa.  PfeUa  aaid  tUa 
would  not  ba  poaaibla  ia  tha  cur- 
taat  hiiiital  cUaaate,  which  ha  da- 
actibad  aa  tha  tightaat  ba  baa  aaaa 
duriat  Ma  9  jmn  ia  Coihtim 

PteUa  aaid  eomaraaity  la«leta 
Buat  fbcga  a  aaw  ^mt'^^j  plaa. 

OflSeiala  of  tha  fovanuaaat  anti- 
tita  iunthrad  ia  n»ai  aaalnt  tha  Bal- 
coam  pin  —  T^avia  CouaQr,  tha 
City  oLAoatia.  tha  Lower  Colorado 
Rivar  Authority,  tha  Teat  Parka 
and  WQdUfi  DapajtoMot  and  tha 
U.S.  Fiah  and^ildiiia  Sarnea  - 
hare  fipii— i  nptimiain  ia  recant 


dagra  that  aharastlv*  fdndiac 
machairiama  that  doat  laqaira  tag- 
ialtfiv*  -   apiBDval     waint     ba 


Pichla  ala»  caDed  oa  local  buai- 
govaruBMatv  aad  aavtvoa-- 
awatal  laadara  to  "coaetatrcta 
fiaioaiy  oa  laaehiac  aa  agraaaicnt 
raaoMag  daval^Btaat  and  praaar- 
vatioa  iaaoaa  aloag  Barton  CnA. 

If  auch  aa  agraoamt  can  be 
atroek  with  Fraaport-McMoRaa 
lac  tha  davatopar  of  Barton  Creak 
Prepartiea,.  it  would  than  be  pom- 
bla  to  ieaohra  tha  fimwM«i  pteb- 
iHia  of  tiM  Soathweat  Timria 
CowdyRoadDiatiietNo.  l.PicUa 
aaid. 

That,  ia  tttn.woald  dear  the 
way.  for  pub]ic.,acqi>iBti(9  of  two 
txacta  eruailfm- the  Baleoaaa  plan 
—  the  Uplaada  aad  tha 
Swaatwatar  Raack. 
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Morgan,  Lewis  S  Bockius 

PHILADCLfHIA  COUNSCLOns  AT   LAW  WasminOTON 

LOS  ANOCLCS  leOO    M    ST«t«T.    N.W.  NIW  YO«K 

Miami  Wasminoton.  O.C.  20036  MA««i»«u«o 

LONDON  T.1.C.HON.:   I»MI  M7.7000  **"    °""' 

FRANKFURT  .  WaX:IMOM<**7-7I7»  BRUSSCLS 


TOKYO 


July    19,    1993 


Mr.  Harry  Burroughs 
Committee  on  Merchant  Marine 

and  Fisheries 
1334  Longworth  HOB 
Washington,  DC   20515 

Dear  Harry: 

Enclosed  is  a  brief  summary  of  SB  1477,  and  a  more 
extensive  summary  and  analysis  of  SB  1477,  The  Edwards  Aquifer 
authority  legislation. 

As  we  discussed,  it  would  be  appreciated  if  Congressman- 
Fields  would  have  these  summaries  made  a  part  of  the  Record  of 
the  recent  San  Antonio  hearing  in  accordance  with  the  request  of 
the  City  of  San  Antonio. 


Thanks  again  for  all  your  help. 

Sincerely, 


Stanton  P.  Sender 
Enclosures 
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SUMMARY    OF    SB    1477 

OVERALL  SUMMARY 

SB  1477  creates  the  Edwards  Aquifer  Authority,  governed  by  a  nine 
member  board,  with  broad  jurisdiction  and  power  to  manage  the 
Edwards  Aquifer.  Existing  users  will  obtain  permits  for  annual 
withdrawals  based  upon  historic  use.  The  Authority  will  be 
financed  exclusively  by  user  fees;  costs  of  additional  water 
supplies  will  be  financed  by  users  requiring  water  for  growth. 
The  Authority  will  develop  a  comprehensive  management  plan  for 
the  region  addressing  future  supply,  prepare  and  implement  a 
drought  management  plan  and  conduct  research  related  to  effective 
management  of  the  Authority. 

GEOGRAPHIC  EXTENT 

The  Authority's  jurisdiction  extends  in  all  or  part  of  eight 
counties,  including  all  of  Bexar  County,  Uvalde  County  and  Medina 
County  and  those  portions  of  Comal,  Hays,  Guadalupe,  Atascosa  and 
Caldwell  Counties  that  are  either  over  the  Aquifer  or  rely  upon 
the  Aquifer  for  water  supply.  The  Authority  has  pollution 
control  jurisdiction  within  a  five  mile  buffer  zone  around  its 
actual  boundaries.  The  Act  creates  the  South  Central  Texas  Water 
Advisory  Committee  to  advise  the  Authority  on  downstream  issues. 
It  is  composed  of  members  from  the  Aquifer  region  and  counties 
downstream  of  discharges  from  the  Edwards  Aquifer. 

COMPOSITION  OF  BOARD 

The  Board  will  consist  of  nine  members,  eight  of  whom  are 
appointed  by  local  elected  bodies  in  the  Aquifer  region.  The 
ninth  member  will  be  appointed  by  the  South  Central  Texas  Water 
Advisory  Committee  ("SCTWAC) .  The  Board  will  be  balanced  as 
follows: 

Downstream  interests  (3  members) : 

1  -  appointed  by  SCTWAC; 

1  -  appointed  by  Commissioner's  Court  of  Comal  County; 

1  -  appointed  by  City  of  San  Marcos. 

Agricultural  interests  (3  members) : 

1  -  appointed   by   the   Medina   Underground   Water 
Conservation  District; 

1  -  appointed  by  Uvalde  Underground  Water  Conservation 
District; 
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1  -  rotating  appointments  among  Evergreen  Underground 

Water  District  (Atascosa  County) ,  Medina  District, 
or  Uvalde  District. 

Bexar  County  interests  (3  members): 

2  -  appointed  by  the  City  Council  of  San  Antonio; 

1  -  appointed  by  Commissioner's  Court  of  Bexar  County. 

SOUTH  CENTRAL  TEXAS  WATER  ADVISORY  COMMITTEE 

The  Act  creates  a  twenty  member  South  Central  Texas  Water 
Advisory  Committee  with  the  specific  responsibility  of 
interfacing  with  the  Authority  on  issues  relating  to  downstream 
water  rights.  Members  are  appointed  by  Commissioner  Courts  of 
affected  counties  and  the  city  councils  of  Corpus  Christi, 
Victoria  and  San  Antonio. 

GENERAL  POWERS  OF  THE  AUTHORITY 

The  Authority  will  have  broad  power  to  manage  and  protect  the 
waters  of  the  Edwards  Aquifer.  The  Board  may  adopt  rules  to 
carry  out  its  powers  and  must  obtain  compliance  with  permitting, 
metering  and  reporting  requirements.  The  Authority  may  issue 
orders  to  enforce  the  legislation  or  its  rules.  As  a  political 
subdivision  of  the  State  of  Texas,  it  will  have  the  power  to 
enter  into  contracts,  to  sue  and  be  sued,  own  real  property, 
exercise  the  power  of  eminent  domain,  and  hold  permits  under 
state  or  federal  law. 

MANAGEMENT  PLAN 

The  Authority  will  issue  permits  to  existing  users  up  to  a  total 
of  450,000  acre  feet  of  total  permitted  use  per  year.  The 
Authority  shall  reduce  permitted  withdrawals  from  the  Aquifer  to 
400,000  acre  feet  within  fifteen  years.  In  consultation  with 
state  and  federal  agencies,  these  numbers  may  be  increased  if, 
through  studies  or  project  implementation.  Aquifer  yield  is 
improved. 

After  September  1,  1993,  withdrawals  (other  than  from  exempt 
wells)  will  require  a  permit.  Permits  will  be  based  upon 
declarations  of  historical  use,  using  the  historical  period  of 
June  1,  1972  through  May  31,  1993.  The  legislation  contains 
minimum  guarantees  for  irrigation  users  of  two  acre  feet  per  acre 
for  total  irrigated  acres  in  any  one  year  and  the  average 
historical  use  by  non-irrigation  users.  The  Act  provides  for  an 
interim  authorization  equal  to  this  historic  use  pending  permit 
issuance. 
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COMPREHENSIVE  MANAGEMENT  PIAN 

The  Authority  must  develop,  by  September  1,  1995,  a  comprehensive 
water  management  plan  that  includes  conservation,  future  supply 
and  demand  management  plans.  This  must  include  a  twenty  year 
plan  for  providing  alternate  supplies  of  water  to  the  region  with 
five  year  goals  and  objectives. 

CRITICAL  PERIOD  MANAGEMENT  PLAN 

The  Authority  must  prepare  and  coordinate  implementation  of  a 
plan  for  critical  period  management  on  or  before  September  1, 
1995.  In  essence,  full  regional  authority  will  exist  for 
effective  critical  period  management. 

CONSERVATION  AND  REUSE  PLANS 

The  legislation  authorizes  the  Authority  to  require  all  users  to 
submit  conservation  and  reuse  plans  in  connection  with  permits. 
In  the  past,  no  regionwide  mechanism  existed  for  implementation 
of  conservation  and  reuse  planning. 

FINANCES 

The  cost  of  management  and  operation  of  the  Authority  will  be 
recovered  through  user  fees;  the  Authority  will  have  no  taxing 
power.  These  user  fees  will  be  imposed  upon  Aquifer  water  users. 
Irrigation  users  will  pay  no  more  than  twenty  percent  of  the  user 
fee  for  municipal  use.  The  Authority  may  not  impose  user  fees  to 
develop  additional  water  supplies. 

PERMANENT  REDUCTION  IN  PERMITTED  AMOUNTS 

The  cost  of  reducing  permitted  withdrawals  to  400,000  acre  feet 
by  the  year  2008  will  be  borne  equally  between  Aquifer  users  and 
water  users  downstream  in  the  Guadalupe  River  Basin. 

RESEARCH 

The  Authority  must  continue  existing  research  and  will  have  the 
power  to  conduct  additional  research  related  to  all  aspects  of 
water  management  in  the  Edwards  Aquifer  region,  including  Aquifer 
yield  improvement. 

MEASURING  DEVICES 

All  owners  of  permitted  wells  (those  producing  more  than  25,000 
gallons  per  day)  must  install  and  maintain  measuring  devices  to 
indicate  rate  and  cumulative  amounts  of  water  withdrawn  by  the 
well.  The  Authority  is  responsible  for  the  cost  of  purchasing, 
installing  and  maintaining  measuring  devices  for  an  irrigation 
well  in  existence  on  September  1,  1993. 
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EXEMPTION 

Wells  producing  25,000  gallons  of  water  a  day  or  less  are  exempt. 

TRANSFER  OF  RIGHTS 

The  legislation  requires  that  water  be  used  within  the  boundaries 
of  the  Authority  and  that  the  Authority  may  by  rule  establish  a 
procedure  by  which  a  person  who  installs  water  conservation 
equipment  may  sell  the  water  conserved.  Irrigation  permit 
holders  may  not  lease  more  than  fifty  percent  of  the  irrigation 
rights  initially  permitted.  The  remaining  fifty  percent  must  be 
used  in  accordance  with  the  original  permit  and  must  pass  with 
transfer  of  the  irrigated  land. 

EDWARDS  UNDERGROUND  WATER  DISTRICT 

The  legislation  repeals  the  statutes  creating  the  Edwards 
Underground  Water  District  and  transfers  all  assets  of  the 
Edwards  Underground  Water  District  to  the  new  Edwards  Underground 
Authority. 

OTHER  UNDERGROUND  WATER  DISTRICTS 

The  Act  recognizes  the  Medina  Underground  Water  District  and 
validates  the  Uvalde  Underground  Water  District  and  allows  them 
to  operate  consistent  with  the  rules  of  the  Edwards  Aquifer 
Authority.  The  Authority  may  delegate  some  of  its  powers  to  the 
underground  water  districts  operating  under  the  Authority. 

LEGISLATIVE  OVERSIGHT 

The  Bill  creates  an  Aquifer  Legislative  Oversight  Committee 
composed  of  three  members  of  the  Senate  and  three  members  of  the 
House.  The  Committee  will  report  to  the  legislature  on  the 
effectiveness  of  the  Edwards  Aquifer  Authority  and  the 
implementation  of  that  Authority's  enabling  legislation. 

GBRA  SUNSET 

The  legislation  sunsets  the  Board  of  the  Guadalupe  River 
Authority  unless  enabling  legislation  is  enacted  by  the 
legislature  in  1995. 


Russell  S.  Johnson 
Davidson  &  Troilo 
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SUMMARY  OF  SB  1477,  THE  EDWARDS  AQUIFER  AUTHORITY  ACT 

INTRODUCTION 

In  response  to  competing  interests  dependent  on  the  Edwards 
Aquifer  for  water  supply  and  resulting  lawsuits  which  threaten  federal 
intervention,  the  legislature  recognized  that  the  Edwards  Aquifer  is  a 
unique  aquifer  and  that  a  special  regional  management  district  is 
necessary  to  control  the  resources  in  order  to  protect  terrestrial  and 
aquatic  life,  domestic  and  municipal  water  supplies,  the  operation  of 
existing  industries,  and  the  economic  development  of  the  state.  The 
Act  creates  the  Edwards  Aquifer  Authority,  a  conservation  and 
reclamation  district,  that  encompasses  all  or  parts  of  eight  Counties: 
all  the  areas  of  Bexar,  Medina,  and  Uvalde  Counties;  a  majority  of  the 
area  of  Comal  County;  and  portions  of  Caldwell,  Hays,  Guadalupe  and 
Atascosa  Counties.  The  Authority  is  created  under  the  Conservation 
Amendment  of  the  Texas  Constitution,  Art.  XVI,  Sec,  59. 

The  legislation  specifically  points  out  that  the  ownership  and 
rights  of  landowners  are  recognized  and  are  not  intended  to  be 
abrogated  or  contracts  impaired  by  this  legislation,  subject  to  the 
rules  adopted  by  the  Authority.  If  any  implementation  of  the 
legislation  causes  any  taking  of  private  property  or  impairment  of 
contract  as  prohibited  by  the  Texas  and  Federal  Constitutions, 
compensation  will  be  paid  to  that  individual.  The  Authority's  Board  is 
appointed  by  local  elected  bodies,  consists  of  nine  members,  and 
represents  a  balance  among  user  interests. 

The  Authority  is  given  expansive  powers  to  protect  the  Aquifer, 
increase  its  recharge  and  prevent  waste  and  pollution  through 
implementation  of  plans  and  systems  of  permits  managing  withdrawals. 
The  Authority's  power  is  only  over  the  underground  water  supply  within 
the  Aquifer  region,  and  does  not  allow  the  Authority  to  regulate 
surface  water.  It  also  has  specific  power  to  enforce  pollution  control 
regulations  throughout  the  area  and  in  a  buffer  zone  consisting  of  five 
miles  beyond  the  area  embraced  by  the  Authority.  This  handout 
summarizes  SB  1477,  the  Authority  and  its  powers. 

STRUCTURE  AND  POWER  OF  THE  AUTHORITY 

A.    Board  of  Directors  (*the  Board") 

The  Authority  will  be  governed  by  a  board  of  nine  directors  to  be 
appointed  by  the  following  governmental  entities: 

1.  one  at-large  appointed  by  the  South  Central  Texas  Water 
Advisory  Committee  (a  committee  composed  of  20  members, 
appointed  by  elected  bodies  from  counties  either  over  the 
Aquifer  or  downstream  to  the  Gulf) ; 

2.  one  Bexar  County  resident  appointed  by  the  Commissioners 
Court  of  Bexar  County; 
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3.  two  Bexar  County  residents  appointed  by  the  City  Council  of 
San  Antonio; 

4.  one  Comal  County  or  City  of  New  Braunfels  resident  appointed 
by  the  Commissioners  Court  of  Comal  County; 

5.  one  Hays  County  resident  appointed  by  the  governing  body  of 
San  Marcos; 

6.  one  Medina  County  residents  appointed  by  the  Medina  County 
Underground  Water  Conservation  District;  and 

7.  one  Atascosa,  Medina  or  Uvalde  County  resident  appointed  by 
the  Evergreen,  Medina,  and  Uvalde  County  Underground  Water 
Conservation  Districts,  respectively,  and  who  will  rotate 
terms. 

The  Board  members  will  serve  staggered  four-year  terms  to  expire  June  1 
of  each  odd  number  year,  with  4  initial  Board  members  serving  only  2 
years.  Board  members  will  not  be  compensated  but  will  be  entitled  to 
reimbursements  for  expenses.  Vacancies  will  be  appointed  by  the 
governmental  entity  who  appointed  the  Board  member  to  serve  the 
remaining  term.  No  act  of  the  Board  will  be  valid  unless  adopted  by 
the  affirmative  vote  of  a  majority  of  the  members. 

B.    South  Central  Texas  Water  Advisory  Committee  (*the  Committee*) 

The  legislation  also  creates  a  Committee  which  shall  advise  the 
Board  on  downstream  water  rights  and  issues.  The  Committee  shall 
consist  of  twenty  members  appointed  by  the  governing  bodies  of  the 
following  counties  or  cities: 

11.  Medina 

12 .  Nueces 

13.  Refugio 

14.  San  Patricio 

15.  Uvalde 

16.  Victoria 

17.  Wilson 

18.  the  city  of  San  Antonio 

19.  the  city  of  Victoria;  and 

20.  the  city  of  Corpus  Christi. 

Atascosa  and  Guadalupe  counties  cannot  have  a  representative  on  the 
Committee  when  the  County  has  a  member  on  the  Board,  however. 

The  Committee  members  must  be  either  a  resident,  qualified  voter,  or 
engaged  in  a  business  in  the  county  included  in  the  area  of 
representation . 


1. 

Atascosa 

2. 

Caldwell 

3. 

Calhoun 

4. 

Comal 

5. 

DeWitt 

6. 

Goliad 

7. 

Gonzales 

8. 

Guadalupe 

9. 

Hays 

10. 

Karnes 
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The  Committee  members  will  not  be  compensated,  but  will  be  reimbursed 
for  their  expenses.  The  Committee  members  will  be  informed  of  all 
communications  given  to  the  Board  members,  may  participate  in  Board 
meetings  to  represent  downstream  water  supply  concerns,  and  assist  in 
solutions  to  those  concerns.  However,  the  committee  members  will  not 
be  able  to  vote  on  a  Board  decision.  The  Committee  does  have  the  power 
to  request  the  Board  to  reconsider  any  decision  that  is  considered 
prejudicial  to  the  downstream  interest.  If  the  reconsideration  is  not 
satisfactory  to  the  Committee,  the  Committee  may  then  request  the  Texas 
Water  Commission  ("the  Commission")  to  review  it  and  the  Commission  is 
obligated  to  review  the  Board's  findings  and  make  a  recommendation. 
The  Committee  must  submit  a  report  assessing  the  effectiveness  of  the 
Authority  and  assess  the  effect  on  downstream  water  rights  to  the 
Commission  and  the  Authority  by  March  31  of  each  even-numbered  year. 

C.   General  Powers  of  the  Authority 

The  Authority's  general  powers  are  to  ensure  compliance  with 
permitting,  metering  and  reporting  requirements  as  well  as  regulating 
water  permits  for  the  water  users  within  the  Aquifer  area.  The 
Authority  has  all  powers  necessary  to  manage  and  conserve  the  Aquifer, 
including  all  the  powers  granted  districts  under  Charters  50,  51  and  52 
of  the  Water  Code.  The  Authority  also  has  other  general  powers  such  as 
administering  loans  and  other  financial  assistance  for  water 
conservation;  water  reuse;  contracting,  suing,  receiving  gifts  and 
such;  hiring  personnel  and  delegating  power  to  its  employees;  owning 
real  and  personal  property;  closing  abandoned  or  wasteful  wells; 
holding  permits  under  the  Endangered  Species  Act;  and  requiring  certain 
water  users  to  furnish  well-driller  logs  to  the  Commission. 

The  legislation  also  provides  that  the  Authority  must  make  a  good 
faith  effort  to  award  minority-owned  and  women-owned  business  contracts 
in  an  amount  not  less  than  20%  of  its  total  contracts. 

The  Authority  also  has  the  power  of  eminent  domain  except, 
however,  that  it  cannot  acquire  rights  to  underground  water  through 
this  power.  As  a  government  entity,  the  Authority  is  subject  to  all 
open  meetings  laws  and  open  records  laws  as  well  as  being  subject  to 
review  under  the  Texas  Sunset  Act. 

REGULATORY  POWER  OF  THE  AUTHORITY 
A.    WITHDRAWALS 

All  withdrawal  authorizations  will  take  into  account  certain 
considerations  such  as  protecting  water  quality  of  the  Aquifer  and 
surface  streams,  water  conservation,  maximizing  beneficial  use, 
protecting  aquatic  and  wildlife  habitat,  and  protecting  threatened  or 
endangered  species.  Annual  permitted  withdrawals  will  be  limited  to 
450,000  acre-feet  until  December  31,  2007.  Thereafter,  the  amount  of 
permitted  withdrawals  must  not  exceed  400,000  acre-feet  per  year. 
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These  limits  may  be  increased  if  studies  conducted  or  projects 
implemented  by  the  Authority,  in  consultation  with  appropriate  federal 
or  state  agencies  determine  that  increasing  permitted  withdrawals  is 
appropriate,  or  if  the  level  of  certain  wells  is  above  stated  levels. 
No  additional  withdrawals  will  be  granted  unless  the  spring  flows 
affecting  the  "critical  drought  conditions  are  insured. 

The  Authority  is  also  required  to  implement  water  management 
practices  and  procedures  by  June  1,  1994  that  will  insure  that  the 
continuous  minimum  spring  flows  of  the  Comal  and  San  Marcos  springs,  by 
December  31,  2012,  will  protect  endangered  and  threatened  species  as 
required  by  federal  law.  This  program  may  be  revised  periodically  by 
the  Authority. 

B.    PERMITS 

No  one  (other  than  an  exempt  user)  is  authorized  to  withdraw  water 
from  the  Aquifer  or  begin  construction  of  a  well  without  obtaining  a 
permit  from  the  Authority.  The  Authority  can  issue  three  types  of 
permits:  (1)  regular  permits,  (2)  term  permits,  and  (3)  emergency 
permits.  Each  permit  must  specify  the  maximum  rate  and  total  volume  of 
water  that  may  be  withdrawn  in  any  one  calendar  year. 

1.   Regular  Permits 

Those  entities  or  persons  who  are  currently  withdrawing  water 
from  the  Aquifer  can  apply  for  an  initial  regular  permit  by 
showing  a  historical  use  of  the  water  between  June  1,  1972 
through  May  31,  1993.  This  application  must  be  filed  before 
March  1,  1994.  The  Board  will  grant  an  initial  regular 
permit  to  those  existing  users  who  (1)  file  the  declaration 
and  pay  the  required  fee,  and  (2)  show  by  convincing  evidence 
that  they  made  "beneficial  use"  of  underground  water  from  the 
Aquifer.  'Beneficial  use"  is  defined  as  use  of  an  amount  of 
water  that  is  economically  necessary  for  a  lawful  purpose. 

The  Authority  will  allow  withdrawal  equal  to  the  maximum 
amount  of  water  beneficially  used  during  any  one  calendar 
year  of  the  historical  period.  If  the  total  amount  of  water 
available  for  all  permits  exceeds  the  amount  available  for 
permitting,  the  Authority  will  adjust  the  amount 
proportionately.  In  any  event,  an  existing  irrigation  user 
shall  receive  a  permit  not  less  than  two  acre-feet  a  year  for 
each  acre  of  land  irrigated  in  any  one  calendar  year  during 
the  historical  period.  These  permits  remain  in  effect  until 
abandoned,  cancelled  or  retired. 
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a.  Interim  Authorization 

Those  persons  that  have  beneficially  used  water  from  a  well 
prior  to  June  1,  1993  may  continue  to  withdraw  and 
beneficially  use  the  water  if  the  well  is  in  compliance  with 
all -laws  and  the  person  has  filed  a  permit  application  with 
the  Authority  by  March  1,  1994.  The  amount  withdrawn, 
however,  cannot  exceed  the  maximum  amount  listed  in  the 
beneficial  use  application  for  any  one  year  of  the  historical 
period.  In  addition,  use  under  this  interim  authorization  is 
subject  to  the  comprehensive  management  plan  and  other  rules 
adopted  by  the  Authority.  Interim  authorization  ends  when 
the  Authority  acts  on  the  application  for  the  well,  or  on 
March  1,  1994  if  the  owner  has  not  filed  a  declaration  of 
historical  use. 

b.  Additional  Regular  Permits 

After  the  Authority  has  issued  all  regular  permits,  it  may 
issue  additional  regular  permits  subject  to  the  total  limits. 
However,  the  Authority  cannot  take  any  action  on  an 
application  for  additional  regular  permits  until  all 
determinations  have  been  made  regarding  initial  regular 
permit  applications  submitted  before  March  1,  1994. 

2.  Term  Permits 

The  Authority  has  the  power  to  issue  interruptible  term 
permits  for  any  number  of  years,  not  to  exceed  ten  years. 
These  term  permit  holders  cannot  withdraw  water  from  the  San 
Antonio  pool  unless  the  level  is  higher  than  665  feet  above 
sea  level,  or  withdraw  from  the  Uvalde  pool  unless  the  level 
is  higher  than  865  feet  above  sea  level. 

3.  Emergency  Permits 

The  Authority  may  issue  emergency  permits  only  to  prevent  the 
loss  of  life  or  to  prevent  severe,  imminent  threats  to  the 
public  health  or  safety.  These  permits  may  not  exceed  thirty 
days  and  may  be  renewed  by  the  Board.  An  emergency  permit 
holder  can  withdraw  water  without  regard  to  the  effect  on 
other  permit  holders. 

C.    REUSE  CREDITS 

All  regulations  of  withdrawal  from  the  Aquifer  must  provide 
for  a  credit  for  certified  reuse  of  Aquifer  water.  To  receive 
this  credit,  the  Authority  or  a  local  underground  water 
conservation  district  must  certify  the  lawful  use  and  reuse  of  the 
water,  the  amount  of  water  to  be  used,  and  the  amount  of 
withdrawals  to  be  replaced  by  reuse. 
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D.  Permit  Retirement  Plan 

The  Authority  must  prepare  and  implement  a  plan  for 
reducing,  by  January  1,  2008,  the  maximum  annual  authorized 
withdrawal  under  regular  permits  to  400,000  acre  feet  per 
year  This  plan  must  take  into  account  water  conservation 
and  reuse  measures,  measures  to  retire  water  rights,  and 
other  water  management  measures  designed  to  achieve  the 
reduction  levels.  If  the  Authority  does  not  meet  this  goal 
by  January  1,  2008,  the  maximum  amount  of  withdrawal  of  each 
regular  permit  shall  be  immediately  reduced  by  an  equal 
percentage  in  order  to  achieve  400,000  acre  feet  per  year 
requirement. 

E.  Acquisition  of  Rights 

The  Authority  is  given  power  to  acquire  permitted  water 
rights  of  the  Aquifer,  and  permits  or  rights  to  appropriate 
surface  water  or  groundwater  from  any  source.  It  may  fund 
these  acquisitions  by  the  water  supply  account  of  the  Texas 
Water  Development  Fund,  the  Water  Loan  Assistance  Fund,  or 
the  Revenue  Bond  Program  as  established  by  the  Water  Code. 

F.  Conservation  and  Reuse  Plans 

The  Authority  can  require  regular  and  term  permit 
holders  to  submit  water  conservation  plans  and  reuse  plans 
for  review  and  approval,  and  the  Board  shall  require  permit 
holders  to  implement  the  plan  within  a  reasonable  time  after 
its  approval.  The  Board  is  required  to  assist  in  developing 
these  plans.  The  Authority  must  also  prepare  and  update 
enforceable  and  effective  conservation  and  reuse  plans 
biennially,  and  submit  these  plans  to  the  legislature  no 
later  than  January  1  of  each  odd-numbered  year. 

FUTURE  WATER  MANAGEMENT  PLANS  AND  PROGRAMS 
A.    Comprehensive  Management  Plan 

The  Authority  is  required,  by  September  1,  1995,  to 
implement  a  comprehensive  water  management  plan  that  includes 
conservation,  future  supply,  and  demand  management  plans. 
The  Authority  must  also  develop  a  twenty-year  plan  for 
providing  alternative  supplies  of  water  with  the  assistance 
of  the  Committee,  the  Texas  Water  Development  Board,  and 
other  underground  water  conservation  districts  within  the 
Authority's  boundaries.  The  plan  must  have  five-year  goals 
and  objectives  to  be  implemented  by  the  Authority  and 
reviewed  annually  by  the  appropriate  state  agencies  and  the 
Edwards  Aquifer  Legislative  Oversight  Committee. 


188 


B.  Critical  Period  Management  Plan 

The  Authority  is  also  required  to  prepare  and  implement 
a  plan  for  critical  period  management  before  September  1, 
1995.  This  plan  must  distinguish  between  discretionary  use 
and'  non-discretionary  use,  require  reductions  of  all 
discretionary  use  to  the  maximum  extent  possible,  require 
utility  and  pricing  to  limit  discretionary  use  by  utility 
customers,  and  require  reduction  of  non-discretionary  use  by 
permit  or  contractual  users.  This  plan  must  balance  the 
importance  of  water  use  and  needs  of  competing  interests  and 
users. 

C.  Research 

The  legislation  requires  the  Authority  to  complete 
research  on  the  technological  feasibility  of  spring  flow 
yield  enhancement  being  conducted  by  the  Edwards  Underground 
Water  District  by  September  1,  1993.  The  Authority  is  also 
given  the  power  to  conduct  research  regarding  augmentation  of 
spring  flow,  recharge,  water  quality,  management  of  available 
water  resources  including  water  conservation,  and  alternative 
supplies  of  water.  It  may  contract  with  other  persons  to 
conduct  this  research. 

FUNDING  OF  THE  AUTHORITY 

A.  Tax ;  Bonds 

The  Authority  cannot  levy  a  property  tax.  It  can, 
however,  issue  revenue  bonds  to  finance  purchases  of  land  for 
development  of  water  projects.  The  bonds  issued  by  the 
Authority  are  subject  to  approval  by  the  Attorney  General, 
and  the  Authority  is  authorized  to  invest  the  proceeds  of  the 
bond  as  it  determines  is  appropriate. 

B.  Fees 

The  Authority  will  be  financed  through  user  fees, 
imposing  the  cost  burden  of  management  on  the  Aquifer's 
users.  The  permit  holders  and  users  of  the  Aquifer  are 
responsible  for  reducing  withdrawals  to  meet  the  initial 
authorized  withdrawal  limit  of  450,000  acre  feet  per  year. 
The  Authority  will  assess  management  fees  based  on  water  use 
in  order  to  finance  its  administrative  expenses  and  programs. 
The  water  districts  within  the  Authority's  boundaries  have 
the  option  to  contract  with  the  Authority  to  pay  expenses 
through  taxes  in  lieu  of  user  fees  equal  to  the  amount  they 
would  have  paid  through  user  fees. 
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The  Authority  is  also  required  to  assess  an  equitable 
special  fee  based  upon  permitted  water  rights  to  be  used  to 
finance  the  retirement  of  permitted  rights  by  50,000  acre 
feet  by  2008.  These  special  fees  must  be  set  at  a  level 
sufficient  to  match  the  funds  raised  from  the  assessment  of 
equitable  special  fees  on  downstream  water  right  holders. 
The  Commission  is  authorized  to  assess  special  fees  on 
downstream  water  right  holders  in  the  Guadalupe  River  Basin 
to  be  paid  to  the  Authority  for  the  retirement  of  Aquifer 
rights.  These  cannot  exceed  one-half  of  the  cost  of  permit 
retirements  from  450,000  acre-feet  a  year  by  December  31, 
2007,  to  400,000  acre-feet  a  year  by  January  1,  2008.  The 
amount  of  fees  assessed  must  be  determined  in  accordance  with 
the  rules  adopted  by  the  Commission  for  fees  under  the  South 
Texas  Water  Master  Program  in  order  to  ensure  that  fees  are 
equitable. 

The  Authority  can  set  different  fee  rates  on  a  per 
acre-foot  basis  for  different  types  of  use.  The  fees  shall 
be  assessed  on  the  amount  of  water  a  permit  holder  is 
authorized  to  withdraw  except  for  irrigation  users.  The  fee 
rate  for  agriculture  use  shall  be  based  on  the  volume  of 
water  withdrawn  and  cannot  be  more  than  20%  of  the  fee  rate 
for  municipal  use.  The  permit  application  fee  will  not 
exceed  $25.00,  and  the  registration  application  fee  will  not 
exceed  $10.00. 

RIVER  DIVERSIONS 

The  Commission  is  given  power  to  issue  special  permits 
to  divert  water  from  the  Guadalupe  River  at  a  diversion  point 
where  the  river  emerges  as  a  spring.  These  special  permits 
will  be  conditioned  on  a  limitation  of  withdrawals  under  the 
regular  permit  to  withdraw  water  from  the  Aquifer.  The 
permit  holder  may  divert  water  only  if  it  is  done  in  lieu  of 
withdrawal  from  the  Aquifer,  and  the  diversion  does  not 
impair  senior  water  rights  or  vested  riparian  rights.  These 
permits  are  subordinate  to  permitted  water  rights  for  which 
applications  were  submitted  before  May  31,  1993,  and  vested 
riparian  rights. 

WELL  MONITORING 

A.   Measuring  Devices 

Non-exempt  users  that  withdraw  water  from  the  Aquifer 
must  install  and  maintain  a  measuring  device  approved  by  the 
Authority  and  that  will  indicate  the  flow  rate  and  cumulative 
amount  of  water  withdrawn.  However,  upon  written  recpiest  to 
use  an  alternative  method,  the  Authority  may  waive  this 
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requirement.  The  Authority  shall  bear  the  cost  of 
purchasing,  installing  and  maintaining  these  devices  for 
irrigation  wells  in  existence  by  September  1,  1993. 

B.  Reports 

Permit  holders  are  required  to  file  with  the  Authority  a 
written  report  of  their  water  use  in  the  previous  year  by 
March  1st. 

C.  Well  Permitting/Metering  Exemption 

Wells  that  produce  25,000  gallons  of  water  a  day  or  less 
for  domestic  or  livestock  use  are  exempt  from  the  permitting 
and  metering  requirements  discussed  above.  These  wells  must 
be  registered  with  the  Authority  or  with  the  local  water 
district  within  which  it  is  located.  Wells  that  are  within 
or  are  serving  a  subdivision  requiring  platting  do  not  meet 
this  exempt  qualification. 

Transfer  of  Rights 

All  water  withdrawn  from  the  Aquifer  must  be  used  within 
the  boundaries  of  the  Authority.  The  Authority  can  establish 
procedures  by  which  persons  who  install  water  conservation 
equipment  can  sell  the  water  conserved.  Permit  holders  may 
lease  their  water  rights,  but  permit  holders  for  irrigation 
use  cannot  lease  more  than  50%  of  those  rights.  The 
remaining  rights  must  be  used  in  accordance  with  the  original 
permit  and  must  pass  with  the  transfer  of  the  irrigated  land. 

VIOLATIONS  OF  AUTHORITY  RULES  AND  ORDERS 

A.  Prohibitions 

No  one  may  withdraw  water  from  the  Aquifer  unless  the 
use  is  exempt  or  authorized  by  a  permit.  Permit  holders 
cannot  violate  the  terms  or  conditions  of  the  permit,  waste 
water  withdrawn,  pollute  or  contribute  to  pollution,  or 
violate  this  article  or  any  rule  of  the  Authority. 

B.  Enforcement 

The  Authority  is  given  the  power  to  enter  orders  to 
enforce  the  terms  and  conditions  of  permits  or  rules,  and 
shall  provide  for  the  suspension  of  a  permit  for  failure  to 
pay  a  required  fee  or  for  violations  of  the  conditions, 
orders  or  rules  adopted  by  the  Authority. 
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Administrative  Penalty 

The  Authority  can  issue  penalties  against  violators 
between  $100.00  and  $1,000.00  for  each  violation  and  for  each 
day  of  the  continuing  violation.  In  determining  the  amount, 
it  must  consider  the  history  of  previous  violations,  amount 
of  the  fine,  correction  efforts,  enforcement  cost,  and  any 
other  matters  justice  may  require.  The  Authority  may  issue 
preliminary  reports  regarding  violations,  and  if  it  does  so 
it  must  give  written  notice  of  the  report  to  the  violators. 
The  notice  must  include  a  brief  summary  of  the  facts,  the 
amount  of  the  recommended  penalty,  and  the  person's  right  to 
informal  review.  The  person  then  has  ten  days  to  either 
consent  to  the  report  or  make  a  request  for  an  informal 
review. 

If  the  violator  consents,  the  Authority  shall  assess  the 
penalty,  give  notice  of  its  action  to  the  violator,  and  the 
person  must  pay  the  fine  within  thirty  days.  If  the  person 
requests  an  informal  review,  the  Authority  must  conduct  the 
review  and  give  the  violator  written  notice  of  the  result. 
After  this  notice,  the  violator  has  ten  days  to  request  a 
hearing.  Where  no  hearing  is  requested,  the  Authority  shall 
assess  the  penalty  and  give  the  written  notice  of  its  action. 
The  violator  then  has  thirty  days  to  pay  the  fine. 

In  any  event,  the  Authority's  order  is  final  thirty  days 
after  it  is  issued,  and  the  person  must  (1)  pay  the  amount  of 
the  penalty;  (2)  pay  the  penalty  and  file  a  petition  for 
judicial  review;  or  (3)  without  paying  the  penalty  file  the 
petition  for  judicial  review.  There  is  also  a  procedure  for 
staying  enforcement  of  the  penalty  by  putting  up  a  bond  or 
amount  equal  to  the  penalty  within  the  thirty  day  period. 

If  a  person  is  financially  unable  to  pay  this  amount, 
they  may  request  the  court  to  stay  enforcement  of  the  penalty 
by  filing  an  affidavit  stating  that  they  are  unable  to  pay  or 
put  up  a  bond,  and  send  a  copy  of  the  affidavit  to  the 
Authority.  Where  the  Authority  receives  such  an  affidavit, 
the  Authority  can  file  a  contest  to  the  affidavit  with  the 
court  within  five  days.  The  court  then  must  have  a  hearing 
on  the  facts  alleged  in  the  affidavit  and  shall  stay  the 
enforcement  of  the  penalty  if  it  finds  the  alleged  facts  are 
true.  The  person  filing  the  affidavit  has  the  burden  of 
proof.  Where  this  review  process  is  not  met  and  a  penalty  is 
not  paid,  the  matter  may  be  referred  to  the  Attorney  General 
for  collection. 

Judicial  review  of  an  order  of  the  Authority  is  under 
the  Administrative  Procedure  and  Texas  Register  Act  and  the 
Substantial  Evidence  Rule.   The  court  has  the  power  to  uphold 
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the  penalty  and  order  the  person  to  pay  that  amount,  or 
reduce  the  penalty  and  remit  any  paid  amount  or  bond,  plus 
interest. 

Injunction  by  Authority 

The  Authority  has  the  power  to  file  a  civil  suit  in  a 
state  district  court  for  an  injunction  to  enforce  this 
article.  If  so,  the  Authority  may  recover  reasonable 
attorneys  fees  in  that  suit. 

Suit  for  Mandamus 

The  Commission  may  file  a  civil  suit  for  an  order  of 
mandamus  against  the  Authority  in  order  to  compel  it  to  do 
its  duties. 

Civil  Penalties 

The  Commission  or  Authority  has  the  power  to  file  suit 
for  civil  penalties  between  $100.00  and  $10,000.00  for 
violations  and  for  each  day  of  violation,  and  for  attorneys 
fees.  These  penalties  and  attorneys  fees  shall  be  paid  to 
the  Authority  and  deposited  to  the  credit  of  the  general 
revenue  fund . 

OTHER  IMPORTANT  PROVISIONS 
Repealer;  Transfers;  Rules 

The  legislation  abolishes  the  Edwards  Underground  Water 
District  (EUWD) ,  and  all  files  and  records  of  the  district 
are  transferred  to  the  Authority.  All  real  and  personal 
property,  rights,  leases,  funds,  contracts,  staff,  and 
obligations  are  likewise  transferred  to  the  Authority.  Any 
rule  adopted  by  the  EUWD  before  September  1,  1993  that 
relates  to  management  or  control  of  the  Aquifer  becomes  a 
rule  of  the  Authority. 

Effect  on  Other  Districts 

Other  water  districts  within  the  Authority's  area  may 
manage  and  control  water  that  is  a  part  of  the  Aquifer  to  the 
extent  that  the  activities  do  not  conflict  with  this  article 
or  the  rules  and  orders  of  the  Authority.  In  addition,  the 
Board  can  delegate  powers  and  duties  and  shall  do  so  if 
another  district  so  requests  and  the  district  demonstrates 
that  it  has  the  statutory  power,  the  necessary  rules  and 
policies,  and  an  implemented  system  designed  to  provide  the 
Authority  with  adequate  information  for  monitoring  purposes. 
The  Board  can  deny  such  a  request  if  it  previously  has 
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terminated  delegation.  It  can  terminate  delegations  when  it 
determines  that  the  other  district  has  failed  to  enforce  or 
implement  any  rules  or  orders  delegated.  The  Authority  must 
give  notice  of  this  termination  with  reasons  for  its 
termination.  Not  later  than  the  tenth  day  after  this  notice, 
the 'district  must  demonstrate  its  commitment  and  ability  to 
implement  its  delegated  authority.  The  Authority,  within 
this  ten  day  period,  must  make  its  decision  whether  to 
reserve  full  responsibility  or  continue  to  delegate 
responsibility  to  the  district.  Notice  of  any  termination 
must  be  given  to  the  district. 

C.  Creation  of  Underground  Water  Conservation  Districts 

Other  underground  water  conservation  districts  can  be 
created  in  any  county  affected  by  this  article. 

D.  Cooperative  Contracts  for  Artificial  Recharge 

The  Authority  may  contract  with  other  political 
subdivisions  to  provide  for  artificial  recharge  through 
injection  of  wells  or  with  surface  water,  and  for  the 
subsequent  retrieval  of  the  water  by  the  political 
subdivision.  The  Authority  cannot  deny  a  request  to  enter 
into  such  a  cooperative  contract  if  the  political  subdivision 
agrees  to  file  with  the  Authority  records  of  injection  or 
artificial  recharge,  and  provide  for  the  protection  of  the 
quality  of  aquifer  water.  The  political  subdivision  causing 
this  artificial  recharge  is  entitled  to  withdraw  during  any 
twelve  month  period  the  measured  amount  of  water  actually 
artificially  recharged  during  the  preceding  twelve  month 
period  less  amounts  determined  to  be  appropriate  by  the 
Authority.  The  amounts  withdrawn  are  not  subject  to  the 
total  permitted  withdrawals  as  provided  above. 

E.  Recharge  Dams 

The  Authority  can  build  or  operate  recharge  dams  for  the 
purpose  of  increasing  the  yield  of  the  Aquifer  and  for 
recharge  purposes  only  if  it  does  not  impair  senior  water 
rights  or  vested  riparian  rights.  The  Commission  is  also 
required  to  determine  the  historic  yield  of  the  flood  water 
to  the  Nueces  River  Basin,  which  is  equal  to  either  the 
average  annual  yield  between  1950  to  1987,  or  the  annual 
yield  for  1987. 
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F.  Uvalde  County  Underground  Water  Conservation  District 

The  legislation  validates  the  Uvalde  County  Underground 
Water  Conservation  District,  with  all  the  powers,  privileges, 
rights  and  duties  provided  by  Charter  52  of  the  Water  Code, 
and"  the   general   laws   applicable   to   underground   water 
conservation  districts. 

G.  Legislative  Oversight 

The  legislation  creates  the  Edwards  Aquifer  Legislative 
Oversight  Committee,  which  shall  be  composed  of  three  members 
of  the  Senate  appointed  by  the  Lt.  Governor  and  three  members 
of  the  House  appointed  by  the  Speaker.  This  Committee  shall 
examine  and  report  to  the  legislature  on  the  effectiveness  of 
the  Edwards  Aquifer  Authority  in  meeting  the  goals  of  the 
legislature.  The  Board  shall  continually  oversee  the 
activities  of  the  Authority;  the  activities  of  the  Committee; 
compliance  with  federal  laws  relating  to  endangered  species 
in  the  Edwards  Aquifer  region;  water  pollution;  control 
activities;  and  the  activities  of  soil  and  water  conservation 
districts  and  river  authorities  in  the  Edwards  Aquifer 
district  that  affect  the  management  of  the  Aquifer. 

H.    Sunset  of  the  Guadalupe-Blanco  River  Authority 

The  Texas  Natural  Resource  Conservation  Commission  shall 
notify  the  Edwards  Aquifer  Authority  of  any  water  available 
for  appropriation  in  the  Guadalupe-Blanco  River  Basin.  The 
Board  of  directors  of  the  Guadalupe-Blanco  River  Authority  is 
subject  to  review  under  the  Texas  Sunset  Act,  but  is  not 
abolished  under  that  Act.  After  the  review,  unless  the 
legislature  continues  the  members  of  the  Board  of  directors 
in  office,  the  Board  members'  terms  expire  September  1,  1995. 
If  the  terms  expire,  a  new  Board  of  directors  shall  be 
appointed:  three  appointed  to  terms  expiring  February  1, 
1997;  three  appointed  to  terms  expiring  February  1,  1999;  and 
three  appointed  to  terms  expiring  February  1,  2001. 


Russell  S.  Johnson 
Davidson  &  Troilo 
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B-oken  Law:  Ttie  Endangered  Species  Act 

Most  people  believe  that  caring  for  the  environment  and  preserving 
native  species  of  wildlife  is  important.  The  Endangered  Species  Act  , 
ratified  in  1973.  was  intended  to  prevent  the  wanton  killing  off  of  a 
species  such  as  the  grizzly  bear  and  the  bald  eagle.  Neither 
Cong-ess  nor  president  Nixon  seems  to  have  had  a  clue  what  they  were 
setting  in  motion  when  they  passed  the  Endangered  Species  Act.  In  fact,  the 
original  spirit  of  the  act  was  not  anti-ranching,  anti-hunting,  or 
aiti-<!:*nericor.  The  preservation  of  nature  and  wildlife  is  a  worth**iile 
cause  inperative  to  our  future.  However,  the  way  the  Endangered  Species 
Act  is  presently  being  carried  out  ignores  both  endangered  species  and  the 
people  involved  in  favor  of  bureaucratic  special  interest  groups.  The 
Endangered  Species  Act  has  became  an  effective  tool  in  the  hands  of  the 
preservationists  and  those  intent  on  destroying  the  livelihoods  of  millions 
of  Anericais.  Environmentalists  are  using  the  Endangered  Species  Act  to 
take  unfair  advantage  of  the  average,  honest,  hardworking  American.  They 
put  plants  ax)  animals  on  a  pedestal,  and  suspend  the  landowner's  rights. 
The  Endaigered  Species  Act  is  being  used  in  a  morally  wrong  way.  and  it 
needs  to  stop. 

First  of  all.  the  Endangered  Species  Act  has  been  used  to  freeze  large 
acres  of  laxj  from  commodity  use.  In  the  Pacific  Northwest,  the  Northern 
Spotted  Owl  caused  thousands  of  people  to  lose  their  jobs  and  go  hungry 
because  they  could  not  continue  their  timber  operations.  Environmentalists 
said  that  timbering  would  eventually  cause  the  owl  to  lose  its  habitat, 
even  though  statistics  have  shown  that  the  amount  of  wood  growing  in 
Anerican  forests  is  increasing  by  more  than  two  billion  cubic  feet 
annually,  and  the  annual  growth  of  timber  is  19%  more  than  the  amount 
ha-vested  annually.  Not  only  that,  but  the  California  Spotted  04l,  »*iich 
is  not  even  close  to  being  endangered,  is  genetically  the  same  owl  as  the 
northern  spotted  owl. 

The  Endaigered  Species  Act  cuts  off  a  person's  ri^t  to  defend  their 
private  property.  If  a  person  kills  an  endangered  wolf,  for  sport,  sure  he 
or  she  should  be  punished  -  but  what  if  that  same  wolf  is  attacking  his 
livestock,  his  dog,  or  his  family?  Try  a  $100,000  dollar  fine  and 
mandatory  prison  sentence.  No  Exceptions. 

(Vxither  problem  with  the  Endangered  Species  Act  is  that  people  are 
using  it  to  stop  activities  that  they  do  not  like.  It  is  not  right  that  a 
few  of  the  naive  can  stop  someone  from  ranching  and  grazing  cattle  because 
they  do  not  eat  meat,  or  think  cows  pollute  the  environment  with  methane. 
Should  someone  that  lives  in  Washington  D.C.  be  allowed  to  stop  a  rancher 
living  in  the  Hill  Country  from  running  livestock  on  their  land  vt^ere   their 
great  grandfather  began  ranching  in  1911?  It  is  not  right  that  the 
Endangered  Species  Act  has  been  used  to  stop  research  projects  such  as  a 
$200  million  dollar  telescope  for  the  University  of  Arizona. 
Enviroonentalists  claimed  that  endangered  red  squirrels  lived  near,  and  if 
the  telescope  was  built,  the  little  squirrels  would  pay  too  much  attention 
to  people,  forget  to  collect  nuts,  and  fall  prey  to  predators.  Well  i«*iat 
about  hunting?  Should  animal  rights  activists  be  allowed  to  prevent 
hunting?  They  have  already  done  it.  The  Columbia  white  tailed  deer  has 
been  restricted  from  hunting  since  environmentalists  got  it  listed  as 
endangered  ten  years  ago.  Recent  studies  have  showi  that  the  Colombia  »#iite 
tailed  deer  is  genetically  a  plain  jane  white  tailed  deer. 

All  of  this  points  to  the  final  and  most  serious  problem  with  the 
Endangered  Species  Act.  The  act  is  being  used  and  manipulated  as  a  Federal 
laid  acquisition  tool.  The  United  States  Constitution  states  in  the  fifth 
anendment  that  "No  person  shall  be. . .  deprived  of  life,  liberty,  or 
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for  public  use,  without  just  conpensation."  That  is  the  nein  controversy. 
"Without  just  compensation."  My  family  owns  a  ranch  in  ^kx-thwest  Travis 
county,  and  it  has  been  in  my  family  for  over  eighty  years.  Then  the 
Golden-cheeked  Warbler  was  discovered  to  supposedly  make  its  habitat  around 
jny   ranch.  The  mere  discovery  of  an  endangered  species  devalued  the  land 
and  the  land  miles  around  it  by  potentially  limiting  the  activities  in 
which  the  landowner  could  engage.  Along  comes  a  'conservation* 
organization  and  offers  to  buy  the  landowner  out  of  his  misery  at  the  now 
deflated  value.  Does  the  government  call  that  "just  compensation?"  The 
term  "endangered  species"  should  be  changed  to  mean  "limiting  activities 
and  devaluing  land  so  it  can  end  up  in  government  hands  from  unwilling 
sellers."  The  Federal  Government  wants  to  spend  over  $200  million  to 
protect  the  same  bird  that  additional  government  dollars  kills  in  crop 
insecticide  programs  in  Guatemala.  The  same  Government  that  used  to  pay 
landowners  to  slash  and  bum  cedar  trees  for  erosion  control  now  threatens 
to  throw  them  in  jail  for  doing  so  because  the  aforementioned  bird  uses  the 
bark  of  cedar  trees  to  build  its  nest.  The  Endangered  Species  Act  is  being 
misused  by  the  misguided  few  in  ways  that  have  little  or  nothing  to  do  with 
saving  anything. 

The  one  thing  that  Federal,  State,  and  Local  environmental 
organizations  do  not  realize  is  that  the  farmer  and  rancher  were  the  first 
environmentalists.  They  know  and  love  the  land  more  than  anyone  else, 
because  they  live  on  it  and  work  with  it  every  day,  and  have  been  for 
thousands  of  years.  Private  owners  are  the  best  stewards  of  the  land  and 
its  resources.  Many  alternative  plans  of  land  acquisition  have  been 
proposed  to  the  government.  Most  of  them  are  people  driven  plans  (instead 
of  Federal)  that  encourage  each  landowner  to  voluntarily  take  a  personal 
interest  in  habitat  protection.  This  kind  of  plan  was  brought  before  the 
board  of  the  Balcones  Canyonlands  National  Wildlife  Ftefuge  proposal,  and 
embraced  with  enthusiastic  arms  by  landowners.  The  Federal  board,  however, 
ignored  the  plan  and  continued  to  use  the  land  acquisition  method.  These 
actions  can  only  further  prove  the  allegations  that  the  Government  is  using 
the  Endangered  Species  Act  to  obtain  more  land. 

An  endangered  species  would  have  no  better  allies  than  the  landowner. 
fr\   endangered  creature  chose  my  family's  land  to  live  on,  a  Golden-cheeked 
warbler,  and  I  want  to  fight  for  the  little  bird  with  everything  I  have.  I 
want  it  to  prosper!  But  how  can  the  poor  little  animal  expect  me  to  love 
and  protect  it  if  it  forces  my  family  to  sell  our  beloved  land  at  highway 
robbery  prices,  and  then  pay  higher  and  higher  taxes  to  pay  for  what  once 
was  our  land?  What  about  a  family  that  cannot  prevent  their  Historical  home 
from  slowly  falling  down  an  eroding  creek  bed  because  an  endangered  beetle 
lives  in  the  ground  under  the  house?  The  Endangered  Species  Act  pits 
landowners  against  animals,  purposely  making  the  landowners  look  like  an 
enemy  in  the  public  eye.  This  is  getting  ridiculous!  Finally,  people  are 
beginning  to  really  speak  out  against  the  Endangered  Species  Act.  It's  time 
to  make  people  more  important  than  animals. 

There  are  plenty  of  other  changes  that  must  be  made  in  the  Endangered 
Species  Act  before  it  can  be  called  democratic  and  constitutional.  First, 
population  counts  of  endangered  animals  need  to  be  extended  to  the  entire 
continent,  not  just  the  borders  of  the  United  States.  For  example,  the 
gray  wolf  population  of  the  United  States  is  under  5,000,  but  the 
population  of  gray  wolves  on  the  continent  of  North  America  is  between 
00,000  and  50.000.  The  gray  wolf  is  listed  as  an  endangered  species 
because  the  population  in  Canada  and  Alaska  does  not  count.  The  public  is 
constantly  led  to  believe  that  a  species  is  endangered  when  really  it  is 
not.  The  endangered  Grizzly  Bear  has  a  population  of  more  than  00,000  in 
North  America.  Socio-economic  impacts  must  also  be  considered.  Land 
values  in  Texas  dropped  $300  million  v^Ten  the  Golden-cheeked  Warbler  was 
listed  as  an  endangered  species.  Next,  the  government  needs  to  follow  the 
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land,  not  the  deflated  value  after  a  species  is  listed.  Another 
constitutional  right  must  also  be  upheld.  A  person  should  be  able  to 
protect  their  property  and  family  from  animals,  even  if  they  are 
endangered.  eroVner   change  should  be  the  amount  of  money  spent  on 
preserving  a  species.  After  all,  it  is  the  taxpayers  footing  the  bill. 
Whooping  crane  recovery  programs  cost  about  1,000,000  dollars  for  each 
bird,  and  the  condor  recovery  program  finally  released  two  birds  after 
thirty  years  and  $25  million  (now  the  environmentalists  tell  us  that  the 
candors  might  not  be  able  to  su-vive  in  the  wild  at  all).  Finally,  the 
Endangered  Species  Act  needs  to  work  "Of  the  people,  by  the  people,  and  for 
the  people." 

The  preservation  of  all  species  is  imperative  for  the  prosperity  of 
future  generations,  and  life  on  earth  in  general.  If  given  the  chance, 
Americans  will  do  all  they  can  to  help  out.  The  Endangered  Species  Act, 
however,  does  not  give  the  opportunity  to  help,  it  forces  people  to 
sacrifice,  and  that  is  not  the  American  way,  or  in  the  spirit  of  our 
Nation.  People  from  urban  areas  need  to  realize  that  environmental  votes 
are  not  *^Tat  they  seem  to  be  on  the  surface,  and  they  hurt  other  people  by 
limiting  basic  rights  and  clogging  the  economy  of  the  entire  nation.  If 
the  Endangered  Species  Act  gets  the  extension  without  any  changes,  then  the 
dark  clouds  of  freedom  and  constitutional  restriction  in  the  soiled  name  of 
environmental  protection  will  gather  on  the  horizon  and  continue  to  build 
until  a  torrent  is  unleashed  that  only  leaves  destruction  in  its  wake. 
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The  Honorable  Greq  Laughlin 

Congressman,  14th  District  of  Texas 

Chairman,  Subconmittee  on  Natural  Resources  and  the  Environment  of  the 

Merchant  Marine  and  Fisheries  Committee 
House  of  Representatives 
Washington,  D.C.  20515-4314 

July  6,  1993.  HEARING  ON  REAUTHORIZATION  OF  THE  ENDANGERED  SPECIES  ACT, 
San  Marcos,  Texas 

My  name  is  Vince  Taylor,  and  I  reside  in  Hays  County,  Texas.  My  office 
address  is  P.  0.  Box  100,  Dripping  Springs,  Texas  78620,  (512)  894-0187. 
I  am  a  semi -retired  lawyer,  author,  and  rancher,  born  September  11,  1915, 
near  Flatonia,  Texas.  My  education  includes:  graduate  of  The  University  of 
Texas  at  Austin  and  its  School  of  Law,  dIus  post  graduate  studies.  I  served 
my  country  in  World  War  II  and  retired  as  a  USAF  lieutenant  colonel.  I  have 
been  a  city  attorney,  assistant  attorney  general  of  Texas  for  22  years,  a 
law  professor,  a  U.S.  bankruptcy  trustee,  and  in  private  law  practice. 

My  family  farmed  and  ranched  in  Fayette-Gonzales  counties,  and  I  own  the 
old  homestead,  plus  a  ranch  on  the  headwaters  of  Barton  Creek  in  Hays  County. 
We  have  practiced  soil  erosion  prevention,  conservation  of  natural  resources, 
and  protected  wild  life  on  all  my  lands.  As  the  assistant  attorney  general 
responsible  for  the  early  environmental  state  law  enforcement,  I  handled  major 
cases  for  Texas  against  water  and  air  pollution  successfully.  I  wrote  the 
Texas  Environment  Law  Casebook  we  used  in  St.  Mary's  Law  School  for  many  years. 
I  also  wrote  the  Texas  Water  Law  Casebook  used  in  the  same  law  school.  I  am 
no  newcomer  to  protection  of  our  environmnet  and  earth's  creatures. 

In  the  last  ten  years  I  have  found  that  federal,  state,  and  local  regula- 
tions dealing  with  the  environment  and  so-called  Endangered  Species  alarming. 
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For  example: 

1.  If  I  plan  to  rebuild  a  very  old  fence  on  my  ranch,  I  can  be  stopped, 
prosecuted,  and  fined  because  some  curiour  trespasser  complained  that  my 
cutting  brush  along  the  fenceline  is  disturbing  some  foreign  bird. 

2.  Removal  of  undesirable  brush  to  permit  better  grazing  for  my  livestock 
and  wildlife  calls  for  a  permit  that  may  not  be  issued  because  my  land  is 
supposed  to  provide  possible  nesting  for  some  odd  creature. 

3.  My  plans  to  erect  water  storage  tanks  along  eroding  gullies  to  prevent 
soil  from  washing  to  the  Gulf,  provide  stock  and  wildlife  drinking  water,  and 
fishing,  can  easily  be  stopped  by  some  stranger  without  any  hearing  provided  me. 

These  are  only  a  few  examples  of  my  property  being  taken  without  due 
process  and  without  compensation  as  guaranteed  in  our  Bill  of  Rights,  national 
and  state.  The  same  applys  to  numerous  others  in  similar  situations. 

I  am  finding  that  landowners, and  especially  land  respecting  ranchers  with 
a  history  of  conservation  and  wildlife  protection,  are  suffering  from  over- 
bearing persuasions  by  tree  and  strange  wildlife  worshippers,  to  the  detriment 
of  individual  rights  and  to  our  general  welfare. 

In  my  opinion  the  vocal  advocates  of  endangered  species  preservation  should 
assume  the  responsibility  for  harm  caused  by  taking  property  without  .iust 
compensation.  God  created  species,  allows  disposal  and  demise  of  some,  and  then 
recreates  new  varieties.  Men  and  women  do  not  create  them  nor  renew  them. 

It  is  time  to  halt  the  reauthorization  of  the  Endangered  Species  Act. 
Congress  should  route  those  funds  to  reduction  of  our  National  Defecit. 

Because  on  this  date  I  am  chairing  the  Appraisal  Review  Board  of  the  Hays 
CAD,  listening  to  protests  by  overburdened  tax  paying  property  owners,  I  am 
unable  to  attend  your  scheduled  meeting  at  Southwest  Texas  State  University,  and 
therefore  ask  that  my  brief  remarks  be  read  to  your  committee. 


VINCE  TAYL' 
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LAW  OFFICES  OF 

H.  Kyle  Seale 

COLONNADE  OFFICE  TOWER.  SUITE  630 
9901  IH.  lOWEST 

San  A^m)Nlo,  Texas  78230 
(512)699-1000 


July  2.  1993 


Attention:  Leslie  Gray 

Subcomni ttee  on  Environment  &  Natural  Resources 
Room  545-  Ford  House  Office  Building 
Washington,  D.  C.  20515 

In  Re:  Re-authorization  of  Endangered  Species  Act 
Gentlemen: 

We  are  against  the  re-authorization  of  the  Endangered  Species  Act  be- 
cause of  the  untold  hardship  visited  upon  human  beings  across  our 
nation  in  the  misguided  attempt  to  perpetuate  species  which  would  not 
survive  without  massive  effort  on  the  part  of  humans. 

Here  in  Central  Texas,  the  development  of  vast  areas  is  being  severely 
curtailed  because  of  the  presence  of  birds,  fish,  and  plants;  and  now 
the  City  of  San  Antonio  will  be  forced  by  federal  edict  to  develop 
surface  water  supplies  costing  hundreds  of  millions  of  dollars  to 
protect  a  few  small  fish  that  would  have  become  extinct  in  the  1950's 
had  they  not  been  preserved  in  an  aquarium  by  a  Southwest  Texas  State 
University  professor. 

We  understand  that  90%  of  all  the  plants  and  animals  that  have  ever 
lived  on  earth  are  now  extinct;  and  a  misguided  effort  to  preserve  in 
the  short  run  species  that  will  probably  not  be  in  existence  for  long, 
no  matter  what  efforts  we  employ,  at  the  expense  of  the  progress  of 
our  nation,  and  humanity,  defies  all  reason,  logic  and  comnon  sense. 

Thank  you. 

Yours  very  truly. 


Daniel  K.  Seale 


Stephen  M.  Seale 
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Mr  Sftin  Hu&ilto& 

U.S.  Piih  &  WUdllf*  StfvlM 

Ecologieal  Sarvic*  Field  Offin 

Qrtnt  Building,  4th  Floor 

811  E.  6th  StTMt 

Atutln.  TX  78701 

ATTN:  M«.  Jana  Oroa^y 

lU:      PctitioB  To  Liat  Barton  Springi  Balaman<ler  (5wye«e  9p.)  Am  An 
Endangvrtd  Specias-Coouaants  Begarding  the  Suffleiency  of  tiie  Petition 

Daar  Mr.  Himilton: 

As  mentionad  in  ray  FahruaTy  21,  1992  lattar  ragardHg  tha  above-ra&rreneed 
Petition  to  list  the  Barton  Bprinp  Salamander  under  the  Bndangarad  Spades  Act 
CESA"*),  ta  a  pareon  Interwrtad  in  the  Petition  I  plan  to  praaant  ooznxnanta  purauant  to 
.  fiO  C.FJl  1 424.18  on  aavonl  aspects  thereof: 

By  this  lettar  I  am  ofhring  my  hiitisl  let  of  eomments  regarding  tba  aufBoian^ 
of  the  PetitioQ  under  60  C.F.S.  f  424.14.  Because  I  believe  that  the  Patiiion  doaa  not 
adequately  lupply  the  iaformatioa  required  under  fchat  regolation,  I  plan  latar-I  hope 
witUn  aeveral  weehs^to  provide  additional  oommenta  regarding  the  Information  whioh 
I  boUovc  would  nood  to  be  gathered  and  atudled  before  the  United  Btaias  Fish  tt 
Wildlife  Bervioe  CServlee")  oould  reasonably  be  raquaatad  to  addraas  the  erltarla 
speoifled  in  00  CJ'.R.  M  424.11  and  434.12  with  raapacl  to  Iha  Barton  Creak 
Salamander.  Because  the  Petition  supplies  no  such  information,  it  should  he  r^joeted 
as  not  conforming  to  the  regulatoty  raquireinenta  in  the  Qrat  place  and  thus  as  not 
Bupporting  a  Ilndinir  that  the  petitioned  aetion  may  be  warranted. 
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Mr.  Stin  HBxnfifei>& 
Mareb6.1992 
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OfflsaUSaoiBUfflti 

The  SarviM  hu  ineludad  thtt  Barton  Springf  SalHmandw  imonf  the  animal  taza 
beiac  eooaidered  for  poMtbla  addition  to  tha  List  of  Eadaafared  and  llirestAnad 
Wildlife.  54  Fed.  Ref.  654,  658  (Jan.  6, 1989).  Tha  Barton  SprlngB  Salamander  wa« 
daaignated  aa  one  which  hu  "not  yet  bean  formally  daaolbed  In  the  aelantlflc 
litaratura."  Id.  at  655.  It  was  alao  deaignatad  aa  Category  2,  mftaning  that  "infiormation 
now  Id  poiaeasion  of  tha  Service  indlcatae  that  propooing  to  Hat  aa  endangered  or 
thrflAtAnad  is  poaalb^  appropriate,  but ...  coneluaive  daia  on  blobgical  vulnerability  and 
threat  are  noc  ourrenUy  available  to  aupport  propoaad  rulea."  Id.,  at  544.  Tlie  Service 
noted  that  '[fjurtbar  biologieal  raeoaroh  and  field  study  may  be  needed  to  aaeertain  the 
atatua  [of  the  Barton  Springs  SaUmandar]."  Id.  The  Petition  purporta  to  supply  the 
neeeaaary  information. 

In  general,  however,  the  Petition  indudea  abaolutely  no  new  bioiogieal 
in/brmation  Bp«cific  to  the  Barton  Creek  Salamander  generated  dnce  theService'e  1989 
Federal  Regitter  publication,  and  evan  omits  refsrencei  to  leveral  important  scientifie 
studies  regarding  Euryeea.  Tho  Petition  doei  not  a  van  attempt  to  point  to  any  "Airther 
biological  reeearch  and  Qeld  study^'  relative  to  the  species.  Rather,  tha  Petition  ia 
restricted  excluaivwly  to  providing  information  reganung  recent  human  development 
aetivitiea  in  an  area  ddseribed  as  the  Barton  Springs  Aquifer  and  which  the  petittoners 
apparently  find  ot^cctiooebJa.  Baaed  on  that  description  of  development  aotivitiet,  the 
Petition  draws  on  general  attidiaa  of  smphihian  apeciea  and  groaa  oaaumpliofu  about 
the  biology  and  phyaiobgy  of  the  Barton  Springs  Salamander  to  reach  broad 
oonolualona  as  to  tha  threats  to  ita  aurvival  Clearly,  the  Petition  cannot  rsaaonably  ba 
oonatrued  aa  satisfying  tha  Service's  Informational  needs  inherent  in  a  Catagoxy  2 
designation. 

Indeed,  in  a  Febnary  11, 1992  memorandum  to  the  BCCP  Executive  Committee 
(copy  attached)  a  E02?  Biological  Advisory  Team  CBATO  member  stacad  aa  follows 
witn  respect  to  the  Euryeea  salamondarB  in  gsnerali 

1.  Very  little  is  known  about  the  relationship  of  these  onimala  to  their 
environment  and  other  anlmala  In  their  environment  (E.G.,  what 
do  they  eat?  Vfhai  eats  them?) 

2.  Very  little  ia  known  about  their  populations  regulating  (kctora 
OS.g.,  Population  aize,  natality,  mortality  and  longevity.) 

a.  More  information  ia  needed  regarding  tha  diatrUmtlon  of  theae 
apeciaa,  particularly  thsir  rangea  within  the  aquifers  in  whie>t  thagr 
live. 
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Mr.  Sam  HaniltoB 
MvGh6,1992 
Pftf*  8 


4.  Mon  irfarmafelon  is  nMd8d  nnrding  the  tfboti  of  varioua 
pollutants  on  the  salamanden,  iaemding  affaeta  on  growth,  aurviral 
and  reproduction. 

5.  MorainTonnationianaadadontheaffactBofpoIhitanta  onaqulfar 
scoajratcsia  In  gencraL 

That  deserlbea  preciaely  the  kind  of  information  required  bjr  section  424.14  and  which 
ia  entiraly  miaaing  ttom  the  Petition.  The  BAT  waa  aware  of  the  Petition,  see  BCCP 
Fina]  Draft  at  p.  flk21,  yet  still  reaehed  the  above*r«f«renced  conchiaionB.  Prsflumably. 
the  BAT  would  have  gathered  the  boat  available  adantiile  data  on  the  Ewyeta  to 
eniure  that  the  BCCP  adequately  covers  Category  2  spedea.  The  BAT  appaan  to  have 
concluded,  bowaver,  that  Saore  infonnation  ia  naedad,"  juat  aa  the  Service  concluded 
in  1989  when  it  deaignated  the  Barton  Springs  Salamander  a  Category  2  speeiea.  The 
Petition  thereibrs  ahould  be  r^eotad  u  not  providing  any  maaningftil  infornutlon  on 
which  to  reassess  the  Barton  Sprinp  Salamander'sCategory  2  status. 

HpawWn  rmrwwarwtai  J^rtAmr  fWfeWwi  i^14 

More  •pedficaHy,  the  Petition  faila  in  eveiy  respect  to  aatiafy  the  iafonoation 
requirements  of  60  CJ.R.  |  424.14(b)(2).  That  proviaion  requirea  aa  followt: 

(2)      In  nuJusg  a  finding  under  paragraph  (b)(1)  of  this  aection,  the 
Secretazy  shall  consider  whether  such  petition 

(i)  Clearly  indicates  the  adminiatrative  measure  reeomnended 
and  givM  tha  eolendflc  and  any  eonunoa  name  of  the  ipedes  involved} 

(11)  Coctoina  detailed  narrative  juatifioatiuc  fur  the  recuoixnended 
measure,  descnbing,  based  on  available  information,  paat  and  present 
numbers  and  distribution  of  the  species  involved  and  any  threats  faced  hy 
the  species; 

(iU)  Provides  infonnation  regarding  the  status  of  the  epedaa 
over  all  or  a  signiiioant  portion  of  Its  range;  and 

(iv)  la  aecompaniad  by  appropriate  supporting  documentation  in 
the  form  of  bibliographic  referencea,  reprinta  of  pertinent  publications, 
copies  of  reporte  or  letters  Crom  authorHiea,  and  mapa. 

The  petitioner  may  provide  information  that  deaeribee  any  recommended 
critical  habitat  u  to  boundaries  and  phjriieal  features,  and  Indleatea  aay 
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bsnaflti  tcd/or  advsna  effects  on  the  ipeeiei  that  would  remit  from  such 
(Udgnjition.  Such  ixxfomuition.  howevar,  will  not  ha  a  baaia  for  tha 
datennlnation  of  the  eubetantiality  of  e  petition. 

Each  of  thaae  nqtiiremaota  ia  addreaaad  below. 

1,  TnfemuLtion  Ri.yiiriiiny  flpamaa  Name  aP«J  A<}mmt«fcFiitivw  Mpninrr-. 

One  of  the  important  isauM  with  reapaet  to  the  Barton  Creek  Salamander  ia 
whether  it  ia  a  diatinct  speciei.  The  Service's  designation  of  tha  Banon  Creek 
Solamandar  aa  Suryeta  Sp.  i&dI«aMa  that  eurrant  iciaadfls  literatura  za*y  not  provide 
the  tazonomle  and  morphologic  information  sufficient  to  justify  a  epeciea  deeignation 
distinct  ftom  other  Euryoca.  Tha  Pvtitioa  proyldes  no  new  informadon  whataoever  in 
this  regard,  relying  entirely  on  the  work  of  one  reeearehar,  all  of  which  predates  the 
Servicers  1989  Category  2  designation.  See  Petition  at  p.  2.  The  Petitloa  reftra  to 
ongoing  research  on  this  topic,  id.,  thus  appearing  to  acksowled^  that  distinct  species 
status  for  the  Barton  Springs  Salamander  nas  not  yet  been  teientificaUy  eetabliahed  and 
genarally  agroad  upon  by  i£»  aeientifle  community.  T  alao  am  aware  of  several  artanaivs 
tazonomio  studies  of  Euryeea  wUoh  the  Petition  does  not  mention  (wy  later  Sled 
oommenta  will  diacuaa  tboaa  atudiaa).  Hence,  the  Petition  doee  not  eatiafy  tho 
requirement  of  providing  informatiott  regarding  the  scientific  name  ea  rs([uired  in 
Section  424.14(bX2)a}. 

2.  Information  Rfltmrdiny  Numbara.  Distribution,  and  Thraata. 

Even  aamiming  the  Bsfton  Springs  Salamander  is  a  distinct  species,  the  Petition 
fails  drasxatleally  in  this  eatagery  of  Informatien.  First,  tha  Petition  simply  lUtea  that 
the  "site  of  the  [Barton  Springs  Salamander]  population  cannot  be  ectimated."  Beeauae 
the  Petition  also  contanda  that  Ita  exaot  geographic  range  cannot  ba  directly  obaemid,'' 
the  Petition  lacks  any  data  whatsoever  on  the  'paat  and  present  numbers  and 
diatribution  of  the  spedea"  aa  required  in  section  424.14(b)(2}(ii}. 

The  Petition  offers  no  Justification  for  its  complete  sbdication  in  this  regard.  For 
flsample,  apeoimens  of  tha  Barton  Spriaga  Salamander  have  bean  eollaeted  from  tha 
Barton  Springs  at  Zilksr  Park  in  Austin.  5es  BCCP  Final  Draft  at  6-20.  The  Petition, 
however,  offtra  no  data  ngafdlng  peat  and  praeant  numbart  of  apaaimaru  cbaarvad. 
Preeumably  such  data  exist  or.  If  they  do  not,  could  be  obtained  throua^  Anther  field 
study.  Also,  the  Petition  does  not  explain  why  it  would  not  be  poeefi)le  to  conduct 
biological  reaearch  and  field  etudiae  regarding  the  population  and  range,  if  that  Is  even 
true.  If  throu^  some  form  of  field  study  and  resesreh  population  and  range  oould  be 
aztrapalatad  or  otharwiaa  aatlmatad,  the  Petition  should  explain  ee  and  offer 
juatifioation  for  ita  not  doing  sa 
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Ind««d,  without  pnaentiiig  infonnatioB  on  past  and  pntent  popuUtioa  numbara 
andraajn,  itifdi£BnihtotiBd«rstandhowth«P«tiiionraaiiAMtheeoiiduji<mihAtth« 
Barton  Sphngi  Salamandtr  ii  •ndaagirtd.  Endangament  requins  a  finding  that  tha 
«p«dM  "U  In  dangw  of  mtiacsioB  thMughout  •]!  or  a  atgniflonTit  portioB  of  tea  lanea." 
16  U.S.C.  I  1682(6).  Without  even  ao  much  aa  an  aatiiaata  of  population,  or  d^ 
ragardtng  hlatorlcal  numban  of  obaarvad  apocunmu  at  tha  Barton  Spriup,  tha  Pttition 
cannot  juatiiy  that  finding.  Indacd,  aoma  of  tha  allagationa  of  tha  Petition  ragarding 
thraati  to  tha  spadaa  art  plainly  mtitakan.  For  eumple,  tha  Fecition  elatma  that 
"watar  laaving  tha  [Barton  Craak  Mall]  oontrol  itructura  aftar  treatment  earrias  an 
averaga  of  7,810  pounda  of  load  during  each  atom  avant,'  Petition  p.  11>12,  whidx  la 
an  abaurd  allogBtic&.  dearly,  tha  Patitba  providaa  no  meaningful  informaticn  in 
xeaponaa  to  aadtion  424.U(b)(2)(ii). 

Aa  pravioualy  atated,  the  Patttion  eontaxMia  that  tha  geographic  range  of  tha 
Barton  Springe  Salamander,  aaauming  it  is  a  dlatinct  apaeiee,  cannot  ba  directly 
ebaervad.  Howaver,  baaad  on  the  aiia  of  tha  Barton  Sphnp  Aquifer,  tha  Petition 
aaaarta  that  *[t]ha  range  can  be  no  larger  than  tha  156  iquara  mile  aagmant  of  tha 
aquifer  that  faeda  Barton  Sprinp ...  and  nay  actually  b«  roatricted  to  an  area  much  laea 
than  laquara  mile  in  the  immediate  vicinity  of  tha  aprin^k'  Patitionat6.  Fremthara 
tha  Patitlon  takea  two  widely  divargant  patha. 

Ob  the  one  hand,  to  support  its  oonclusiona  regarding  endangarment,  tha 
Patitien  acta  aa  if  tha  raaaa  ia  *aartr«mely  limitad,'  Patifcion  at  IB,  auggaating  a  amaU 
range  area.  By  eontrast,  tke  Petition  reqaasta  a  critieal  habitat  designation  covering 
tha  fbll  166  square  mile  area  ancempaaaing  tile  Barton  Springe  Aquifer,  roohargc  sona, 
and  contributing  sona.  Ahaolutaly  do  adantifle  justification  is  provided  for  daaerlbing 
tha  range  aa  ay  where  at  or  between  the  described  1-aquare  mile  and  Ide^uara  mile 
range  araa  end  points. 

Tba  Petition  alao  providaa  no  information  regarding  tha  statna  of  (hs  ipaeiss, 
expanding  all  of  its  efforts  instead  on  a  long  daaeriptlon  of  human  davalopmaot 
activitlaa  over  tha  Barton  Springa  Aquifer  which  the  patWenara  vpaar  to  find 
ol^ectionabla.  The  Petition  <u$umaa  that  this  devalopoant  threataas  the  Barton 
Springs  Salamander,  but  ofters  no  blologieal  procrf  of  that  candttioa.  For  auunpla,  have 
spaeimena  obtained  at  the  Barton  Sprinp  over  tha  years  aihibitad  any  phinriobgieal 
trenda  which  would  auggaat  such  a  threat  aarista?  If  auch  data  ailst,  the  Petition  ahould 
diaeuae  oO  of  tham;  if  no  such  data  eziat,  than  dearly  ftvthar  bielegieal  raaearch  and 
field  atudy  ie  needed.  Bacanaa  tha  Petition  preeente  no  each  data,  the  Petition  fbils  to 
provide  naaniagfVil  infbrmatien  ragarding  ih»  iitatua  of  tha  ^aciee  in  ita  range  as 
Mquirad  by  section  4iM.14(b)(2}(iii). 
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4.      suBBfiCbiBLDfiasDentatifia- 

Althou^  ih»  Pttition  eontaioB  bibliognq)hie  nfortncM,  which  u  my  ltter>fil»d 
eommantt  wlU  dm&oaatrati  w*  inoompltw,  taid  Mvvral  rudimoitarT'  nu^«,  there  are 
DO  "reprinti  of  pertinflat  publiettioDi  [ind]  copoM  of  nporta  or  Utters  from  •u^horitias' 
aa  re<iuir«d  by  Motion  424.14(b)(a)(lv).  Yat  tha  Patltton  aeknowlad^ea  that  tha  Barton 
flpringa  Salamandar  la  a  Catasory  2  apedaa  for  which  new  infbnnatlon  which  mi^t  be 
contained  in  such  raporta  and  auUiorineB  oould  ahad  li^t  on  tha  Petition'!  marita. 
Hones,  the  Potition'o  £kilur«  to  attach  aueh  raporta  and  authoritlaa  can  only  ha  taken 
to  mean  that  none  exiat,  or  that  nana  aziat  which  aupport  the  Petition.  Clearly,  is  tha 
abaenca  of  new,  cradlbla  reaeorcb  of  thia  tort,  it  ia  oot  appropriate  to  aak  the  Sarviea 
at  thia  time  to  reevaluate  the  Barton  Springs  Salamandtr's  status. 

S.         Rritieel  Hahitt. 

Parhape  tha  moat  parpladng  anpaet  of  tha  Petition  Is  its  request  to  define  the 
critical  habitat  of  the  Barton  Creek  Salamander  aa  the  oKxre  Barton  Sprinfi  Aquifer, 
ncharge  zone,  and  contributing  aooe.  See  Petition  at  18.  Aa  the  Petition  reco^iiaaa, 
if  tha  Barton  Springs  Salamander  ia  a  distinct  ipeoies,  the  msximum  geographlol  area 
which  it  can  occupy  can  be  no  greater  than  the  IflO  aquare  mila  segment  of  tha  aqulfar 
that  feeda  Barton  Springs.  See  Petitton  at  6.  Hence,  the  Petition  requests  a  critical 
habitat  designation  a$  large  aa  ^  maximum  poestbte  range  of  the  tpidn. 

Aa  you  know,  the  ESA  defines  eritleal  hahitat  aa  the  aieaa  "aaaential  to  the 
eonaervation  of  the  apeciee"  and  requizos  that  azeapt  in  apeoifiad  dreumataseea  it  "ahall 
not  include  the  entire  geographical  area  which  can  be  oeeupisd."  16  U.S.C.  f  16S2(6). 
Yec,  on  the  baala  of  abeolutely  no  new  data,  do  new  bitdo^cal  reeaerda,  and  no  new 
field  atudy,  tha  Petition  purports  to  conclude  that  there  is  a  adentiSc  basis  not  only  ibr 
designating  critical  habitat,  but  also  for  designating  an  area  as  large  aa  the  alleged 
epedea'  TnAzimum  poesible  range  and  thus  larger  than  that  normally  allowed  by  law. 

fifinflhHiiffn 

The  Petition  aoka  Ihe  Service  eaaentially  to  ahortcot  the  Author  biologieal 
research  and  Geld  study  which  the  Service  requested  in  1989  when  it  designated  ^ 
Barton  Springs  Salamander  aa  a  Categoiy  2  species.  The  Petition  Is  not  baaed  on  any 
new  Boientlfloally  generated  and  aocepud  information,  at  least  none  which  la  preaented. 
As  audi,  the  Petition  does  nothing  meaningful  to  further  the  body  of  information 
evaileble  with  recpMt  to  the  Barton  flpHnes  Salamander.  Aoeordingbr,  the  Petition 
ahould  be  denied  aa  not  meeting  the  legal  requiremanta  of  60  C.FJt  424.14(b)(2)  and 
tbarsfor*  not  aupporting  a  finding  that  the  petitioned  action  may  be  werrented. 
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BMttiM  I  b«]i*v«  tht  ititoa  of  th»  Btrtm  Spriaci  5U1irm>ndBr  ia  a  natter  of 
groat  inportaneo.  I  plui  won  to  pvcrvido  tddttionai  oonaanta  ronrdinc  tha  jvpo  of 
ftirthar  btologlc  roooaroh  and  flald  itady  whkh  ihould  bo  ceaduatod  bafora  tho  aMrvka 
would  TMienably  bo  in  a  pothtea  to  riwiwnini  tbo  otatoa  of  tho  Bartea  Spriagi 
ft^^.ffl^^'^^^^  vudtT  tho  OTxtorU  of  60  &F.B.  f  484.11  and  434.12.  Whhout  earofbl 
axudyaia  of  thia  additional  bodjr  ofbtelogtool  tMoarob  and  flold  ttitdf,  aajr  dodoioa  to 
downgrada  or  tqtgrada  tho  itania  of  tha  Barton  Bprinfi  flwIinnaTidar  would  bo 
pronatCTi. 

Sinoertlj, 


J.&ftohl 

ee:      Mr.  Miehaal  fipaar 
Ragional  Dtroetor 
U.S.  Fiah  &  ¥mdlifo  Sorvieo 
P.O.  B<n  ISOe 
Albuquarquo,  NM  87106-1306 
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JUM  17,  1993 

Hsrchant  Marine  and  Pioharias  Buboowlttaa 

On  tha  Bm^iromiant  and  Natural  Raaouroaa 

FAX  202-226-3S40 

AttantloB:  Jana  Am  Rax  /  Oongraaaaan  Jack  Pialda  at. 


Ra:  Balocnaa  Canyonlanda  Oooearvaticn  Plan  (BCCP) 
Daar  Ooonittaa  Maobars: 

I  oppooa  the  Plan  rafaranoad  abova  and  aiqr  othar  similar  plan  that  ia 
daeaiad  naoeoaary  for  praaarvation  of  andangarad  facias.  It  io  my  belief  that 
the  enf orceanot  capability  of  tha  federal  bureaucracy  has  been  exaggerated  in  an 
effort  to  achieve  local  funding  for  endangered  tvecies  protection.  It  is  my 
opinion  that  the  BCCP  should  be  termed  a  recovery  plan  for  the  feathered  species 
of  local  concern,  the  vireo  and  warbler.  The  so-called  Balcones  Conyonlonds 
Conservation  Plan  (BCCP)  far  eicceodD  any  roaeonablo  moacureo  that  might  bo 
considered  necessary  for  a  local  "oooservation  plan"  and,  in  fact,  constitutes  a 
"recovery  plan"  by  requiring  the  creation  of  a  viable  population  of  these 
species  where  none  now  exists.  That  is,  if  you  believe  the  inooraplete 
biological  work  upon  which  the  endangezed  listing  was  rotide.  Vftiich  is,  in  my 
mind,  a  BIG  IF.  Biological  research  regarding  these  species  has  been  very 
limited  due  to  the  shortage  of  funds  at  all  levels  of  government.  Area 
biologists  have  acknowledged  that  tiib   satellit.*  imaging  work  Uiat.  wau  used  to 
"list"  thesH  bird  species  is  considered  to  be  a  very  unreliable  method  for 
identifying  occupied  habitat  and  should  not  hove  been  considered  as  sufficient 
evidence  for  the  listing  process.  By  federal  law,  recovery  plans  for  at-risk 
species  should  be  funded  by  tlte  mandating  agency  aftei  providing  ccxtq;>lete 
biological  studies  to  demonstrate  the  necessity  for  said  funding.  Since  this 
has  not  been  provided  it  is  my  opinion  that  the  local  conservation  planning 
effort  is  premature. 

I  believe  that  the  driving  force  behind  Ute  plan  is  tlte  TeAos  Nature 
Conservancy.   This  so-called  non-profit  9tx>ut>  Htondu  to  benefit  Uuouyh  their 
land  flipping  deals  and  will  increase  their  revenues  by  millions  of  dollars. 
Their  profit  will  be  made  at  the  expense  of  local  and  federal  taxpayers,  and 
cannot  take  place  without  t^ds  plan.   This  is  because  the  RIG  sale  of  10,000 
acres,  that  is  a  necessary  part  of  tlie  Plan  haa   a  contingency  clause  which  links 
the  sale  to  Uie  success  of  the  Balcones  Canyonlands  Conservation  Plem.  With  the 
plan  the  RTC  sale  o£  200  million  dullois  in  central  Texas  real  estate  can  be 
finalized  to  tlie  Texeiu  Nature  Conservancy  for  15  million  dollars.  The 
contingency  clause  in  the  sales  contract  requires  the  conpletion  Of  the  Flan  for 
the  purpose  of  releasing  otlwr  RTC  properties  foi  developiwnt.   I  have  never 
considezed  it  wise  to  sell  over  200  million  dollars  of  property  to  the  Texas 
Nature  Conservancy  for  the  15  million  dollars  that  was  negotioted.   I  believe 
that  this  is  a  lunatic  idea,  considering  our  federal  deficit  and  I  will  continue 
to  oppose  anytliing  that  furthers  this  deal. 


S^Jicerely, 


}<AjLiifi'M«.4U»u,^ 


Kathryn  Heidemann 
1002  Ash  Street 
Georgetown,  Texas  70626 
512/863-2935 
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Aiiotiypa 

REO  Property 

Limiiod  Partnerehlp  IntsrHtt 

Totak 


6,186  acrw  x  Sl,000/acre 
496  aorM  x  Sl.OOO/acre  x  S 

6,682  acres 


Etlimatf..!  Rrnrfu 

$6,186,000 
$    248,000 

$6,434,000 


Addldoul  monetvy  beoeflu  as  t  result  of  the  propoied  transaction  would  accrue  to  the 
RTC  In  the  form  of  (a.)  reduced  holding  costt  (etpedally  exorbitant  ipeciaJ  district  taxes) 
on  propertiet  told  in  the  bulk  transacdoa,  and  (b.)  reduced  marketing  times  for  residual 
properties.  While  the  monetary  benellta  associated  with  residual  properties  are  Impossible 
to  accurately  predict.  It  it  dear  that  the  issuance  of  a  regional  l6(a)  permit  as  a  result  of 
an  approved  regional  habitat  plan  will  positively  atfect  the  marketability  of  residual  asseu. 


Od-k-otc^— c-T' 


210 


fiOTR  DIPFBMNCE    BETWEEN    SALES  PRICE  APPROVED    IN  CASE  ACTIONS 
AND  CONTRACT  C0NSIDP.RAT10NS: 


Original  NegotUiMl  Sale*  Price  $13,300,000 

Less:    A4iu!ttment  for  Northlake  ^    339,730) 

Rancb  Tract  SubMqucntly 
Excluded  from  Package  at 
S7S0/acre  for  453  acres 

Less:  Adjuslment  of  $l,000/acre  ($     100,000) 

for  100  acres  of  Ume  Creek 
Road  Tract  Placed  Under 
Contract  to    Melvin  Simon 
&  Associates  Prior  to  TNC 
Executed  Contract 

Final  Contnici  Consideration  S13.060.230 
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February  11,  1992 

County  Judge  Bill  Aleshire 

P.O.  Box  1748  , 

Dear  Jurige  Alashire: 

I  still  object  to  the  proposed  Balconee  Canyonlands 
conservation  Plan  (BCCP/and  the  related  R.T.C.  plan  to  cell 
9,633  acres  fwr  endan^^ed  speeies  habitat  to  Texan  Nature 
Conservaticy  Tor  1 3 .  J  million  dollari*.   Less  than  1/.'^  of  this 
property  hau  been  eetimaUod  to  contain  potential  h«bit.«t.  for 
endangered  species.   This  estimate  hae  beon  bae*d  on  sate! li to 
imaging  that  has  not  been  proven  to  bo  an  effective  method  for 
identifying  occupied  habitat.   It  is  still  unknown  to  me  as  to 
what  portions  of  the  R.T.C.  property,  as  well  as  many  privat* 
properties,  may  contain  occupied  fiabitat.   Tfie  atotcimnnt  has  bticn 
made  that  Iravis  County  contains  50  percent  of  th?>  ftxiatino 
habitat  for  the  warbler.   However,  there  hae  been  no  mvidence 
presented  to  Identify  whether  the  hobitMl.  is  claRSified  ar. 
potential  or  occupied  habitat.   Even  though  enforcement 
strategies  should  differ  in  these  two  very  diveraent  categories, 
the  USFWS  has  not  acted  to  designate  critical  habitat  as  they 
should.    This  should  be  done  based  upon  species  occupancy  and 
economic  impact.   The  fast  approaching  deadline  for  this 
designation  under  the  warbler  listing  is  May  of  1992.   I  believe 
that  it  is  ill-advised  to  make  the  decision  to  abandon  valuable 
assets  remaining  in  the  R.T.C.  land  portfolio,  based  upon 
incomplete  d^ta  and  based  upon  incomplete  due  process.   I  am 
aware  that  the  Pacific  Legal  Foundation  is  searching  for  a 
takings  case  in  Travis  Case.   My  concern  is  that  the  city  and 
county  apftear  to  be  on  the  road  to  accepting  liability  for  any 
takings  claims  that  may  arise.   I  am  convinced  that"  there  will  be 
some  because  of  the  value  of  the  land  involved. 

Even  under  diminished  property  values,  this  property  is  some 
of  the  most  desirable  hill  country  development  property  in  our 
state.   Improvement  of  this  area  is  crucial  to  Austin's  economy. 
There  must  be  environmentally  sensitive  methods  for  development 
that  will  enable  people  to  coexist  with  the  natural  environment. 
1  consider  your  loadership  in  this  direction  to  be  essential  to 
seeking  an  alternative  plan  to  the  present  BCCP.   I  hope  that  you 
will  research  the  possibility  of  expanding  the  Texas  Private 
Lands  Enhancement  Program  for  private  properties  that  are 
occupied  by  protected  species.   For  federally  controlled  lands 
the  designation  of  critical  habitat  should  be  utilized  to 
determine  those  areas  that  can  be  released  for  environmentally 
Ksensitive  development. 

The  BCCP  is,  as  it  presently  exists,  a  funding  mechanism 
proposed  to  replace  federal  enforcement  activities  that  are  under 
funded.   The  BCCP  and  the  ESA  are  being  utilized  to  delay 
development  of  private  property  to  encourage  passage  of  the  local 
preservation  plan.   Another  side  effect  of  this  plan  is  to  switch 
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th«  burden  of  proof  that  «  violation  hat*  occurred  from  th« 
fedaral  government,  where  it  now  rests,  to  a  requirement  that  the 
landowner  must  prove  his  Innocence.   I  believe  that  this 
contradicts  every  tenet  of  Texas  and  American  law  that  exists. 

The  present  BCCP  scheme  limits  the  take  of  potential  bird 
habitat  to  periods  when  endangered  songbirds  are  absent  from  the 
region.   Without  this  plan,  the  ESA  only  restricts  taking  of 
warbler  and  vireo  habitat  during  the  spring  and  early  summer  when 
it  is  possible  for  private  landowners  to  accidentally  take  a 
protected  bird  species  during  development  clearing  of  occupied 
habitat.   This  plan  extends  habitat  clearing  restrictions  to  the 
remainder  of  the  year  over  potential  habitat  whether  it  is 
occupied  or  not.   Between  August  and  February,  development  within 
identified  preserve  areas  will  be  permitted  only  in  exchange  for 
habitat  mitigation  fees  for  the  take  of  potential  habitat  as 
defined  by  USFWS.   At  least  one  fourth  of  the  preserve  areas 
Identified  do  not  contain  occupied  or  potential  habitat  but 
landowners  wishing  to  develop  must  so  prove  if  they  do  not  wish 
to  pay  the  fee.   This  gimmick  results  in  expenses  for  biological 
studies  that  can  be  cost  prohibitive. 

Additional  funding  mechanisms  are  planned  for  this 
conservation  idea,  In  the  form  of  a  county  tax  increase  (if  a 
bond  election  passes),  city  revenue  bonds,  a  utility  service 
and/or  water  use  fee  and  funding  from  local  highway  projects. 
Tnese  taxpayer  derived  fees  will  be  combined  with  development 
mitigation  fees  for  the  total  cost  needed  to  purchase  preserves 
for  the  plan.   That  total  cost  has  been  estimated  anywhere  from  % 
200  million  to  $  330  million  over  a  thirty  year  period. 
Promoters  of  this  plan  are  estimating  costs  for  the  first  20 
years  (from  184  million  to  188  million)  to  downplay  the  expected 
cost  to  the  community.   There  is  no  stretch  of  my  imagination 
that  can  lead  me  to  conclude  that  this  is  a  cost-effective  plan. 

Developers  in  the  Austin  area  have  promoted  this  plan 
following  lawsuits  threatened  by  Earth  lstl  against  projects 
which  have  since  sought  their  own  individual  "take"  permits. 
However,  rural  landowners  will  continue  to  resist  local  funding 
for  a  federal  program.   We  also  must  object  to  not- having  a 
guarantee  from  USFWS  that  the  plan  is  sufficient  to  cover  other 
species  that  have  been  petitioned  for  listing.   Two  new  area 
species  that  have  already  been  petitioned  for  listing  in  recent 
months  are  the  Barton  Springs  Salamander  and  the  American 
Mountain  Lion  (cougar).   There  has  been  no  media  coverage  of  the 
potential  of  the  proposed  listing  of  the  cougar  even  though  Lake 
Travis  is  a  part  of  it's  historical  range. 

When  enacted  by  Congress  the  ESA  was  designed  to  prohibit 
the  use  of  federal  funds  in  projects  that  endanger  listed  species 
and  to  require  federal  agencies  to  preserve  and  recover  those 
species  and  their  habitat.   Under  the  ESA.  as  amended,  all 
persons  and  entities  are  prohibited  from  "taking"  endangered 
species  without  a  Sec.  7  incidental  take  statement  (federally 
funded  activities)  or  a  Sec.  10a  incidental  take  permit  (all 
others)  requiring  minimization  and  mitigation  for  accidental  take 
of  species  that  occurs  during  development  clearing. 

Texas  law  allows  cities,  counties,  and  state  agencies  to 
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participate  in  land  uee  planning  for  prasarvation  of  andangerod 
cpociec.   Texac  law  hao  no  incidental  take  concept  that  restricts 
dovclopmont  of  private  or  public  property  whon  that  dovolopment 
ie  Judged  to  cauae  an  incidental  take  of  regulated  habitat  for 
endangered  opocios.   Undor  the  Section  6  cooperative  agreement 
between  Toxao  and  the  USFWS,  Texae  law  ehould  be  enforced  until 
Texac  law  is  changed. 

The  incidental  take  concept  being  used  to  restrict 
development  in  Travie  County  ie  found  only  in  the  regulations 
promulgated  by  USFWS  to  enforce  court  rulings  regarding 
protection  of  habitat  that  has  been  mandated  for  actions 
involving  Federal  agenoies.   Every  example  of  caoe  law  cited  by 
onvi ronmental iete  to  justify  local  restrictions  on  habitat 
clearing  arc  cacec  againct  Federal  agencies  that  are  required  by 
the  CCA  to  preaerve  and  recover  hobitot.   I  have  been  unable  to 
discover  citations  for  any  Texas  case  law  regarding  any  action 
taken  by  U3FWS  against  any  landowner  on  private  property  for  a 
violation  of  use  restrictions  in  habitat. 

This  plan  is  a  recovery  plan  that,  if  needed,  is  the 
responsibility  of  the  U3FW3,  not  private  development.  I  believe 
this  plan  has  been  fraudulently  promoted  by  the  USFWS  and  the 
Texas  Nature  Conservancy  for  the  hidden  purpose  of  creating  a 
local  plan  that  exceeds  the  legally  enforceable  requirements  of 
the  E3A.   A  key  reason  for  Texas  Noture  Conservancy  involvement 
hati  o!  early  baen  Lu  berie'F  I  L  financially  from  reduced  land  values 
while  acting  as  an  intermediary  for  the  USFWS. 

In  my  opinion,  this  plan  will  be  the  final  tragedy  for  the 
local  economy.   This  disastrous  plan,  having  contributed  to  the 
demise  of  local  savings  and  loans,  now  owned  by  R.T.C.,  will 
further  devalue  real  estate  beyond  any  possibility  of  rebound. 

I  protest  the  proposed  sale  of  R.T.C.  lands  for  this  plan. 
I  have  protested  to  the  R.T.C.  without  result.   I  have  suggested 
to  them  that  this  proposal  requires  further  study.   My 
retjuminendat  iun  inuluOeJ  i;uiit>  iUtf  rat  ion  oC    placing  use  restrictions 
on  the  property  before  offering  i  I,  for  bale.   It  is  my  belief 
that  a  Jevtilupnierit  plan  urider  limited  restrictions  could  replace 
Lhe  netess  i  Uy  for  tfils  corisetvat i on  plan.   I  am  told  that  a 
restriction  plan  was  not  considered  advisable  or  even  given  any 
consideration  at  all.   Under  Section  4  of  the  E3A  this  can  occur 
during  designation  of  critical  habitat  proceedings. 
**'Vi.i,|«,       I  huv«  iiuug^it  from  R.T.C.  the  public  records  disclosing  the 
2'V  c_ut  property  appraisals  and  environmental  studios  u»kU  Lu  evaluate 
/•    \i.M^      ^■'^6  proposed  discount  sale.   So  far,  officials  aL  R.T.C.  have 

failed  Lu  uoopurote  witJc  my  Freedom  of  Information  Act  request. 
|-ftO&~^j^     NOW  that  the  deadline  for  critii;a1  habil.al-  desiynation  is  s>o 
t7T' ^"^Tiear- ,  it  is  unlikely  that  buch  designation  can  occur.   In  it's 
\.4^^Tl^.  abt>erii;e ,  I  wuuld  like  to  suggest  an  alternative  to  accepting  the 
•yw      proposed  "fire"  aale  price  froni  Texas  Nature  Conservancy.   R.T.C. 

should  seek  a  Section  7  develupmeriL  consultation  with  US^wr*. 
oftvv   This  should  include  an  applicatiun  for  an  incidental  take 

-jj.  statement  for  a  development  plan  for  all  R.T.C.  properties.   This 
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proposal  is  r«coiwnend«d  to  svaluate  prospacts  for  anvlronmantolly 
sensitive  development  under  definite  guidelines  approved  by  USFWS 
for  all  R.T.C.  properties.   Under  Section  7  the  USFWS  is  limited 
In  what  can  be  required  for  an  incidental  take  statement.   Any 
conditions  imposed  by  USFWS  must  be  reasonable  and  prudent  and 
are  limited  to  those  measures  that  are  "necessary  and 

appropriate"  to  minimize  the  impact "   Further,  the 

regulations  approved  by  USFWS  in  1986  to  implement  the  section  7 
(b)(4)/7(o){2)  exception  limit  reasonable  and  prudent 
requirements  to  those  which  "cannot  alter  the  basic  design, 
location,  scope,  duration,  or  timing  of  the  action  and  may 
Involve  only  minor  chongeB." 

Once  the  incidental  take  statement  and  it's  conditions  are 
known,  the  RTC  will  be  in  a  good  position  to  offer  all  properties 
for  sale  to  the  highest  bidder.   At  that  time  we  can  expect  a 
high  return  to  compenaate  taxpayers  for  the  savings  and  loan  bail 
out  that  has  been  worsened  in  Travis  County  by  endangered  species 
restrlctiono. 

However,  if  the  R.T.C.  sale  takes  plaue  without  an 
incidental  take  statement  under  Section  7,  and  the  BCCP  is 
approved,  the  prospective  buyers  of  other  R.T.C.  properties  will 
be  unable  to  develop  without  payihg  the  fee  for  the  Section  ioa 
permit.   This  is  the  reason  that  there  have  been  no  willing 
buyers  other  than  the  Texas  Nature  Conservancy.   For  the  economic 
welfare  of  Austin,  the  development  plan  needs  to  be  approved 
while  the  property  is  controlled  by  a  federal  agency  to  benefit 
from  the  less  strict  Section  7  exception  allowed  under  federal 
law. 

It  is  my  belief  that  we  will  successfully  oppose  funding  for 
this  plan.   The  R.T.C.  would  be  well  advised  to  consider  this  as 
an  alternative  plan  during  this  interim  period  because  we  Intend 
to  see  that  funding  will  never  be  provided.   I  hope  you  will  give 
this  recommendation  some  thought  and  do  what  you  can  to  forestall 
the  R. T .0. "f i re"  sale  In  Central  Texas.  This  property  should  b© 
made  attractive  by  known  restrictions  and  offered  -out  to  the 
general  public  for  the  highest  bidder. 


'^^^UL'^a^,^ 


Kathryn    F.    Ileidomann 

Hill    Country    Landowners   Coalition 

1002    Ash    Bt. 

Ueorgetuwn,  Texas  78626 

(C12)  803-2035 
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Analysis  of  Economic  Benefits  to  Residual  RTC  Holdings 

The  effect  of  the  proposed  transaction  on  residual  RTC  holdings  is  difScult  nt  best  to 
determine.  The  Travis  Coun^  real  esute  economy  has  been  adversely  affected  over  tbe 
past  seven  jrears  by  a  number  of  factors  In  addition  to  endangered  species  considerations, 
Including  a  significant  regional  recession,  the  collapse  of  real  estate  markets  (especially  raw 
land  markets)  nationwide,  the  lack  of  available  financing  or  venture  capital  to  acquire  or 
complete  projects,  and  the  implementation  of  a  stringent  comprehensive  watershed 
ordinance  by  the  City  of  Austin.  While  the  endangered  species  listing  of  tbe  Goldcn- 
Cbeeked  Warbler,  the  Black>Capped  Vlreo,  and  other  indigenous  species  bos  definitely  had 
a  negative  effect  on  the  market,  it  remains  difficult  to  extrapolate  the  sole  effect  of 
endangered  species  issues  from  the  other  negative  factors  at  work  in  the  subuiarket. 

By  any  comparison,  residtial  properties  will  be  positively  impacted  by  a  regional  10(a)  permit 
by  virtue  of  the  fact  that  landowners  wotild  not  have  to  pursue  individual  coasultations  with 
tbe  U.  S.  Fish  and  Wildlife  Service.  In  some  cases,  such  consultations  could  be  pcrrormed 
relatively  quickly  and  at  minimal  cost.  In  most  cases,  however,  the  consultation  process 
would  Involve  protracted  study  periods,  costs  to  retain  Independent  contractors,  and  iu  some 
cases  significant  costs  to  protea  or  acquire  mitigation  sites.  By  removing  the  uncertainties 
surrounding  properties  in  the  study  area  through  the  issuance  of  a  regional  10(a}  permit, 
residual  properties  will  become  more  marketable. 

The.effea  of  a  regional  10(a)  permit  will  logically  be  different  with  respect  to  specific 
properties,  and  will  be  contingent  upon  such  factors  as  the  location  of  the  property,  access 
to  the  tract,  topography,  utility  availability,  zoning,  and  watershed  considerations.  Those 
properties  that  already  have  superstructures  In  place  or  have  immediate  access  to  utilities 
will  likely  be  more  positively  affeaed  than  properties  without  such  development  capabilities. 
Similarly,  those  properties  with  active  subdivision  plats  and  required  approvals  through  the 
City  of  Austin  will  see  a  more  immediate  value  impact  than  more  isolated  or  remote  tracts. 
On  the  other  band,  tracts  that  contain  habitat  but  that  have  limited  access  and  no  utility 
commitments  may  see  no  inunediate  impaa  from  a  regional  10(a)  permit. 

After  the  proposed  transaction,  the  RTC  as  conservator  or  receiver  will  own  or  control 
Interests  in  9,255  acres  (ptr  current  inventories).  Of  this  residual  acreage,  approximately 
2.573  acres  either  do  not  contain  habitat  or  have  not  been  stuveyed  to  determine  the  status 
of  habitat.  For  purposes  of  this  discussion,  the  2,573  "unclassified"  acres  will  be  considered 
not  to  contain  habitat,  and  thus  the  assumption  will  follow  that  little  or  no  value  impuct  will 
be  caused  by  a  regional  10(a)  permit  The  remaining  6,682  acres  that  the  RTC  will  own  ur 
control  have  been  identified  as  containing  some  habitat,  and  thus  a  regional  permit  should 
Increase  both  the  marketability  and  the  value  of  these  residual  tracts.  While  a  tangible 
value  increase  is  almost  impossible  to  quantify  on  an  individual  basts,  much  less  an 
aggregate  basis,  conversadons  with  appraisers,  property  owners,  potential  purchasers,  and 
government  officials  have  indicated  that  the  potential  value  increase  for  habitat  properties 
under  a  regional  permit  could  range  from  SO/acre  to  S2,500/acre.  Again,  the  potential 
effect  win  be  property  specific,  but  a  conservative  estimate  with  respect  to  the  RTCs 
residual  holdings  can  be  narrowed  to  $l,000/acre.  Based  on  this  subjective  cstlmiitc.  the 
residual  benefit  to  the  RTC  from  the  proposed  transaction  would  be  as  follows: 
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2208  Meadowbrook 
Austin,  Texas  78703 

The  Honorable  Gerry  E.  Studds,  Chairman 
U.S.  House  of  Representatives  Subcommittee 

on  Environment  and  Natural  Resources 
Room  1334,  Longworth  House  Office  Building 
Washington,  D.C.  20515-6230 

Re:  Reauthorization  of  Endangered  Species  Act 
Field  Hearings,  July  6,  1993 

Dear  Congressman  Studds  and  Committee  Members: 

My  father  was  a  farmer  and  rancher  in  central  Texas,  as  was  his  father  and  his 
and  his.  My  family  has  owned  land  in  Texas  for  over  150  years,  and  as  far  as 
1  can  tell,  all  of  those  generations  were  farmers  or  ranchers  of  some  degree. 
I  grew  up  watching  the  inherijnt  riskr,  of  farming  and  ranching,  as  well  as  its 
rewards.  Although  I  now  live  in  Austin,  I  consider  myself  to  be  part  of  that 
rural  community.   Certainly  it  is  a  part  of  me. 

Currently  I  work  with  the  farmers  and  ranchers  who  lease  my  property  to  maxi- 
mize their  profits  while  preserving  part  of  its  natural  state  for  wildlife. 
And  we  seem  to  be  able  to  work  together  with  mutual  respect  and  trust.   Many 
times  I  have  listened  to  local  cowboys  and  farmers  reminisce  about  hunting  or 
fishing  as  children  on  our  property. 

I  could  dramatically  increase  the  income  and  the  market  value  of  my  properties 
by  clearing  more  woods  for  grazing  or  by  filling  in  wetlands  for  more  cotton. 
But  I  prefer  to  invest  in  a  different  kind  of  return — one  of  special  places 
where  my  five  year  old  and  1  can  discover,  observe  and  learn  about  wildlife 
and  each  other. 

Recently  I  received  a  call  from  an  engineer  who  lives  in  a  wealthy  suburb  of 
Ft.  Worth.   He  was  looking  for  rural  property  to  bring  his  young  family  to  on 
weekends  so  that  his  children  might  know  country  life.   He  had  grown  up  in  our 
community  and  had  spent  his  boyhood  playing  in  the  woods  I  am  now  trying  to 
preserve.   After  I  told  him  that  I  did  not  wish  to  sell  any  of  it,  he  explained 
that  he  had  been  looking  at  a  neighboring  property  which  was  "nice,  but  had  no 
trees."   And  he  was  right.   For  miles  in  every  direction,  the  woods  I  rode  my 
horses  through  as  a  child  are  gone.   For  the  most  part,  they  were  cleared  by 
honest,  hard-working  people  trying  to  provide  for  their  families  in  the  way  in 
which  they  were  skilled. 

Our  ancient  ancestors  understood  their  connection  to  the  earth.   They  gathered 
its  bounty  and  tolerated  its  harshness.   They  accepted  the  links  of  nature  and 
their  place  in  it.   But  recent  generations  have  been  overwhelmed  with  techno- 
logical quick-fixes  coupled  with  the  very  real  struggle  to  survive  financially. 
With  the  promise  of  milk  and  honey  through  the  use  of  chemicals,  what  we  have 
served  instead  to  our  children  is  a  toxic  soup.   Environmentalists  and  farmers 
and  ranchers  do  not  need  to  be  pointing  fingers  and  circling  the  wagons.   We 
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need  each  other.   Farmers  were  the  original  conservationists.   Our  livelihoods 
depend  on  a  healthy  earth. 

I  not  only  value  the  expertise  and  guidance  from  the  soil  conservation  agents 
available  to  me,  I  often  depend  on  it.   But  their  agencies  are  not  always 
oriented  toward  the  goals  I  am  seeking.   If  our  leaders  had  taken  more  serious- 
ly the  imminent  and  long-range  threats  to  our  environment  and  been  more  support- 
ive to  these   great  reservoirs  of  expertise  within  the  Department  of  Agriculture 
and  U.S.  Fish  and  Wildlife,  scientists  could  have  been  assisting  farmers  and 
ranchers  to  implement  a  more  holistic  approach  to  using  the  land  all  along. 

As  a  board  member  of  the  Mexican  Wolf  Coalition  of  Texas,  I  spend  many  volunteer 
hours  informing  the  public  about  an  animal  that  was,  out  of  ignorance  and  fear, 
extirpated  from  this  country.   The  deliberate  eradication  of  the  Mexican  wolf 
from  the  southwestern  ecology  has  caused  numerous  problems  with  the  prey  species 
this  important  predator  no  longer  holds  in  check.   Fortunately,  through  U.S. 
Fish  and  Wildlife's  Mexican  Wolf  Recovery  Plan,  supported  by  the  Endangered 
Species  Act,  we  are  pulling  it  back  from  extinction  and  will  someday  return  it 
to  the  areas  of  wilderness  where  it  belongs. 

We  are  not  taking  care  of  the  ecosystems  of  this  planet  from  lack  of  biological, 
medical,  ethical  or  even  financial  evidence  urging  us  to  do  so.   We  are  failing 
to  take  care  of  our  environment  out  of  political  ignorance  and  fear.   We  are 
too  busy  butting  heads  or  grabbing  our  piece  of  the  pie  to  look  around  and  see 
that  we  are  destroying  the  very  source  of  bounty  for  us  all.   With  the  loss  of 
any  species  goes  the  richness  of  diversity  and  another  degree  of  our  wealth. 

This  is  not  about  just  me  and  my  special  feelings.  It  is  about  all  of  us.   It 
is  about  each  of  us.   It  is  about  you.   I  truly  believe  that  my  child  will 
appreciate  that  I  gave  my  energy  towards  leaving  him  a  cleaner,  healthier 
world  rather  than  a  few  more  dollars  in  the  bank.   Twenty  or  thirty  years  from 
now  when  your  own  children  or  grandchildren  review  the  history  of  this  period, 
a  turning  point  in  the  survival  of  their  planet,  I  hope  you  will  be  able  to  say, 
"Yes,  I  did  everything  I  could  to  speak  for  the  things  that  could  not  speak  for 
themselves."   And  then  you  can  tell  them  how  much  courage  it  took  to  do  that. 

It  is  time  to  start  listening  to  each  other.   And  it  is  time  to  start  listening 
to  nature  again.   I  urge  you  not  only  to  protect  the  Endangered  Species  Act, 
but  also  to  strengthen  it  and  enhance  it  at  every  opportunity.   And  then, 
please,  clearly  support  through  education,  incentives  and  technical  assistance 
those  of  us  out  in  the  fields. 


Pamela  K.  Kelly 
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SulKOiniiuttee  on  Environment  and  Natural  Resources 

Attn:  Ms.  Lesli  Gray 

Room  545 

Ford  House  Office  Building 

Washington,  D.  C.  20515 

Dear  Ms.  Gray: 

I  am  writing  on  behalf  of  the  Executive  Committee  of  the  Real  Estate 
Council  of  Austin,  Inc.  (RECA)  in  regard  to  the  reauthorization  of 
Endangered  Spedes  Act  and  the  Subcommittee's  invitabon  to  submit 
written  comment.  The  Real  Estate  Council  of  Austin,  Inc.  is  a  trade 
association  comprised  of  leaders  in  the  commercial  real  estate  industry  as 
well  as  a  cross-section  of  the  business  community  (i.e.  attorneys,  bankers, 
CPAs,  architects,  engineers,  developers,  etc.).  We  have  been  actively 
involved  through  our  membership  in  the  debate  and  potential  creation  of 
the  Balcones  Canyonlaiuis  Conservation  Plan  (BCCP)  to  protect  listed 
species  in  Austin,  Texas. 

RECA  supports  the  preservation  of  endangered  spedes  and  the  concept  of 
protection  through  a  regional  habitat  plan  and  has  worked  actively  in 
support  of  the  BCCP.   Having  observed  and  partidpated  in  the  BCCP 
Regional  Plan,  we  are  concerned  with  the  process  and  its  ultimate 
outcome.   The  divisiveness  and  abuse  of  Uus  process  needs  to  be 
addressed  at  the  Federal  level  through  further  darification,  and  by 
providing  appropriate  incentives  and  certainty  in  the  Act.  Otherwise,  the 
]30tential  of  the  Act  backfiring  and  creating  mass  resentment  and  mistrust 
is  inevitable.  The  reality  in  Austin,  Texas,  for  example,  has  been  a 
protracted,  contentious  process  which  has  been  ultimately  damaging  to  the 
support  for  the  spedes  being  protected. 

RECA  recommends  to  the  Subcommittee  on  Environment  and  Natxiral 
Resources  the  following  darifications  and  reforms: 

I.        The  listing  process:  Mistrust  is  prevalent  in  the  regulated 
community  for  the  endangered  spedes  listing  process  because  of 
inadequate  scientific  data  and  compliance  guidelines.  In  Austin,  the  ESA 
is  often  used  to  satisfy  a  no-growth  agenda,  elimiiuting  any  feeling  of 
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certainty  and  damaging  the  support  of  the  BCCP.  The  sentiment  prevails 
that  as  soon  as  a  regional  plan  is  completed  a  new  spedes  will  be  listed 
negating  the  financial  and  time  commitment  invested,  or,  as  with  the  cave 
invertebrates  in  Travis  County,  new  scientific  data  may  question  the 
endangered  spedes  dassification  entirely,  resulting  in  a  fxjtential  de-listing 
of  a  species  and  overwhelming  resentment  and  mistnist.  Our 
recommendations  to  help  minimize  these  conflicts  are: 

a.  require  that  listing  decisions  are  based  on  thorough  review  of 
all  available  data  and  disdose  all  differing  opinions  and  conflicting  data 

b.  require  that  listing  rules  describe  the  activities  which  would 
harm  the  spedes  and  the  locations  where  those  activities  are  regulated 

c.  require  "Blue  Ribbon"  fjeer  review  of  the  entire  listing  decision 

n.       Permitting:  The  permitting  procedures  under  Section  10  of  the  Art 
are  lengthy,  excessively  experisive,  and  undear  for  regulated  landowners. 
Even  those  landowners  willing  and  eager  to  comply  are  faced  with 
confusion  and  uncertainty.  Non-Federal  projects  do  not  have  the  benefit  of 
the  dear  procedures  and  time  frames  applied  to  Federal  projects  under  the 
Section  7  process.  Small  ar\d  low-impart  projects  cannot  afford  the 
expense  and  delay  of  the  procedures.  RECA  recommends: 

a.  extend  the  Section  7  consultation  process  and  time  frames  to 
non-federal  projects 

b.  allow  small  and  other  low-impart  projects  to  proceed  under 
general  permits  similar  to  the  Corps  of  Engineers  Nationwide  Permit 
program 

in.      Regional  Habitat  Plan:  The  creation  of  a  regional  plan  is  a  concept 
we  support  although  the  process  at  the  local  level  is  fraught  with  conflid, 
due  in  great  part  to  local  pjolitics,  personal  agendas  and  mistrust.  The  ESA 
could  fadlitate  the  creation  of  a  regional  plan  through  the  implementation 
of  strong  guidelines  and  regulations  on  the  creation  process,  beyond  the 
scientific  requirements.  Control  of  the  makeup,  equity  and  authority  of  the 
creating  body  and  the  implementation  of  incentives  for  partidpation 
versus  damages  for  non-compliance  could  sbreamline  and  improve  the 
process  and  the  community's  cortfidence.   In  the  Austin  example,  often  the 
incentives  are  viewed  as  too  costly  for  individual  partidpation.  Providing 
a  model,  or  structure  in  the  Art  to  create  a  regionail  plan,  could  potentially 
minimize  the  time,  cost  and  frustration  presentiy  being  experienced  in 
Austin,  Texas. 

The  Real  Estate  Council  of  Austin  supports  the  preservation  of  endangered 
species.  We  continue  to  strive  for  a  balance  that  will  maintain  a  healthy 
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economy,  while  protecting  our  natural  resources.    We  believe  solutions  do 
exist  if  we  work  together  and  respect  the  rights  of  others.  Thank  you  for 
the  opportunity  to  express  our  concerns  and  recommendations  and  for 
your  consideration. 


Respectfully, 


Presid 


4^ 

cc:      Representative  Gerry  E.  Studds 

Chairman,  Committee  on  Merchant  Marine  and  Fisheries 

Representative  Greg  Laughlin 

Subcommittee  on  Environment  and  Natural  Resources 

Secretary  Bruce  Babbitt 
Secretary  of  the  Interior 

Senator  Phil  Grcimm 
Senator  Kay  Bailey  Hutchison 

Texas  Delegation  to  the  House  of  Representatives 
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Bill  Aleahire 

COUNTY  JUDGE.  TIIAVIS  COUNTY 


Trtvii  County  Adminkiriiioa  BuiMiac 
P.O.  Ba  1T4I  Keem  S30 

AD(tia.Ttnint<7 

st2  4TM5S5  Thursday,  June  3,  1993 

The  Honorabla  J.J.  Jake  Plekl* 
Itaabar  o£  Congraas,  10th  District 
U.S.  House  of  Repraaentatlvea 
Waahlngton,  D.C. 

Dear  Jaka* 

REt  STATESmM  Story  today.  Okay,  I'n  guilty  of  *an,»^fnl  thinkimy. 
I  thlqk  tha  Bndangerad  Species  Act  is  one  of  the  most  noble  statutes 
ever  enacted  by  any  society.  Only  a  sophisticated  and  caring  society 
could  recognise  the  la^ortance  of  linitihg  human  behavior  ao  es  to  avoid 
reducing  the  biodiversity  of  our  environaant.  The  aessage  of  the  Act  is 
sljqile  and  noble:  we  will  live  on  this  Berth  gently  and  respectfully. 

That's  fanciful  thinking,  I  admit. 

I  think  that  a  legislative  body  that  enacts  such  a  noble  law  should 
take  full  responsibility  for  funding  Its  implementation.  To  implement 
the  Act,  it  takes  scientific  research  and  analysis,  surveys  of  potential 
habitat  land,  permanent  preservation  through  acquisition  and 
consertfation  easements  of  habitat,  and  ongoing,  proper  management  of 
such  preserves.  Not  one  of  these  essential  elements  for  Implementation 
of  this  noble  law  is  properly  or  aufficiently  funded  by  the  Federal 
government . 

Without  adequate  funding  of  such  a  strong  Federal  law,  regulation 
is  appliad  in  a  blurred,  ui^roductive  fashion,  as  is  occurring  here  in 
Travis  County.  For  •xtmpl*,  to  this  day  no  one  has  identified  wi.th 
clarity  what  land  is  and  %rhat  land  is  not  subject  to  restrictions  under 
the  Endangered  Speciea  Act  in  Travis  County.  This  is  a  noble  national 
policy  that  is  deserving  of  adequate  support  from  the  Federal  Treasury. 

I  see  nothing  wrong  with  those  of  us  in  Texas  helping  (through 
Federal  taxes)  to  preserve  the  Spotted  Owl  while  the  folks  in  the  states 
of  Washington  and  Oregon  help  pay  for  preservation  of  the  Golden  Cheek 
Warbler  here  in  Texas.  I  expect  folks  who  say  they  support  this  noble 
bill  to  be  willing  to  fill  the  till.  Perbapa  that's  fanciful  thinking, 
as  well. 

I  thiniif  this  is  HOT  a  'local  problem.*  Z  think  saying  that  it  is 
a  local  problem  will  doon  this  Act  and  the  species  and  the  overall 
quality  of  our  environment.  To  place  heavy  financial  reaponsibility  on 
certain  local  communities  and  expect  successful  iapleawntation  of  the 
Act  for  mobile  species  that  don't  recognize  a  city  limits,  coimty  lino, 
or  state  or  national  border  is  fniitless  thinking.  Without  a  national 
or  international  approach,  it's  like  building  the  left  side  of  a 
dam. .  .what  we  do  won't  work,  no  matter  how  good  that  aide  of  the  dam  is. 


The  way  this  system  works  now,  habitat  is  allowed  to  be  destroyed 


BOSTON  PUBLIC  LIBRARY 

222 

3  9999  05982  611  3 

antll  th«  species  is  alnost  annihilated,  then  we  regulate.  Therefore, 
these  who  destroy  habitat  early  and  begin  the  destruction  of  the  species 
pay  nothing,  while  those  1^0  conserve  the  habitat  the  longest  are  the 
only  ones  who  are  subject  to  regulation  and  expense  under  the  Act.  as 
Bruce  Babbitt  has  advocated,  as  a  nation  we've  got  to  be  more  proactive 
and  coiq^rehensive  in  our  guest  to  avoid  the  eliaination  of  species  and 
to  micourage  healthy  biodiversity. 

Nell,  I've  taken  the  long  way  around  to  ay  point  1  I  ask  you  to 
reconsider  your  public  rejection  (AAS  6/3/93)  of  my  idea  for  TJSPkW  to 
accept  responsibility  for  managing  the  habitat  preserves  established 
under  the  endangered  Species  Act.  I  suggested  this  idea  several  months 
ago,  and  just  this  week  I  asked  Paul  to  set  up  a  meeting  so  we  could 
discuss  this  idea  since  SB  aao  died.  We  count  on  you  to  do  the 
ls»os8ible  in  Washington,  because  you've  done  it  before.  Z  need  your 
help,  advice,  and  advocacy  for  this  idea. 

I  propose  that  we  sia^lify  a  model  for  habitat  conservation.   I 
propose  that  private  and  public  resources  from  Travis  County  be  used  to 
purchase  biologically  sufficient  habitat  land  to  earn  a  Section  10a 
permit  for  the  entire  county  and  that  these  preserve  lands  be  tumed_  ^ 
over  to  USPfcW  for  eternal  management. 

USF&W  is  already  managing,  the  beginnings  of  the  preserve  in  the 
Post  Oak  Ridge  area,  thanks  to  your  good  work.  Surely,  there  are 
economies  of  scale  and  scientific  lessons  to  be  achieved  by  having  one 
management  of  our  'local"  preserve  as  well.  Tou  may  find  it  to  be  a 
glorious  national  model  for  the  Federal  government  to  sayi  "If 
communities  will  make  habitat  land  available  in  sufficient  quantity, 
we'll  take  responsibility  for  properly  managing  those  preserves  with 
Federal  resources  so  we  can  reconcile  conflicts  with  the  Endangered 
Species  Act  in  your  ccgmsunlty.' 


'/ 


Is  it  really  better  Federal  policy  and  is  it  really  going  to  cost 
the  Federal  government  less  to  pay  for  raw  enforcement  -of  the  Act  in  a 
conommity  than  to  pay  for  the  cost  of  managing  the  preserves? 

Jake,  at  least  do  me  this  favor.  Please  ask  USFtw  what  they  think 
it  would  cost  them  to  manage  our  preserves  well. 

We're  all  looking  for  alternatives  to  failure  and  this  idea  might 
be  one  of  the  best  alternatives  left.  I'm  sorry  SB  880  went  "foul",  but 
we  damned  near  worked  a  political  miracle  with  that  bill,  and  I'm  not 
completely  giving  up  hope  for  another  turn  at  bat.  However,  I  don't 
apologise  to  anyone  for  the  standards  I've  tried  to  achieve  for  the  BCCP 
or  for  the  level  of  effort  I've  put  into  this  issue. 

I  don't  even  apologise  for  a  bit  of  fanciful  thinking. 


LI  Aleshcre 
eci  County  Conalssloners 
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